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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

| 

SAUL M. MILLER, | 


Appellant, 


v. Case No. 20,341 


FEDERAL COMMUNICATIONS | 
COMMISSION, 
Appellee, 


E. THEODORE MALLYCK AND 

WILLIAM F. ALLAUN, JR., 

d/b as A-C Broadcasters, 
Intervenor. 


’ wwe we werwrworwrrrreaer 


PREHEARING STIPULATIONS 


The parties to the above proceeding state that the following ques- 
tions are those presented by the instant appeal: 


1. In passing upon appellant's character qualifications, did the 


Commission fail to consider that there was no reason for ap- 
pellant, who needed additional funds, to knowingly agree toa 
loan arrangement which would not produce the additional funds? 
In passing upon appellant's character qualifications, did Com - 
mission fail to consider the fact that there was no reason for 
appellant to attempt to deceive the Commission concerning 

his financing plans? | 
Did the Commission impose an unreasonable or impossible 
burden of proof upon appellant in requiring appellant to af- 
firmatively prove that he did not intend to misrepresent his 
financing plans? | 
Was the Commission correct in concluding that appellant does 
not possess the requisite character qualifications to be licen- 
see? 


2 


Appellee and intervenor do not concede any factual premise im- 
plicit in the issues as formulated above. 


FILING OF JOINT APPENDIX 


Counsel for the parties further stipulate that the joint appendix 
will be filed simultaneously with the filing of the Reply Brief, or, if 
Appellant files no Reply Brief, then within 15 days of the filing of the 
Brief of Appellee. 

Reference to the record appearing in the various briefs of the 
parties shall be to the page numbers in the original record certified to 
this Court. In the printing of the joint appendix, there will be set forth, 
in addition to the consecutive numbering of the pages of the joint appen- 
dix, the original record page numbers in bold type and indented in a 
manner which will render it convenient for the Court to locate the pages 
referred to in the briefs. 

) Respectfully submitted, 
SAUL M. MILLER, 
Appellant, 


By /s/ Robert M. Booth, Jr. 
1100 Vermont Ave., N.W. 
Washington, D. C. 20005 


E. THEODORE MALLYCK and 
WILLIAM F. ALLAUN, JR., 
d/> A-C Broadcasters, 

Intervenor, 


By /s/ William P. Bernton 
Colorado Building 
Washington, D. C. 20005 


FEDERAL COMMUNICATIONS 
COMMISSION, 
Appellee. 


¢ 
By /s/ John H. Conlin 
12th & Pennsylvania Ave.,N.W. 
Washington, D. C. 20554 


September 21, 1966 


[Filed Sep. 29, 1966] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,341 | September Term, 1966 


i} 
Saul M. Miller, 


Appellant, 


ve. 


Federal Communications Commission, 
" Appellee. 


Before: Danaher, Acting Chief Judge, 
in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is | 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


ENTER 


/s/ JAD 
Acting Chief Judge 


| 


horn approved 
Pudget Bureau No. S2-RD14.13 


STATES OF anmmrce 


Sectien I, Lege! Qualificaticas of Broadcast Applicast 
fection it, Financial Qualificatices of Broadcast Applicant 
Sectien IV, Statement of Program Service of Broa*-ast Applicant 
Section V-A, ‘Srendard Broadcast Exginecring Data 

Sectien V-5, Fs Broadcast Exgusccring Data 

Section V-C, Teieviaice Broadcest Exgineering Data 

Sectien V-C, Ameena sad Site informntice 


|® Prepare three copies of this form and all exhibits. Swear to cae copy 

ef Sectice L Prepare two additional copses (a total of five) of Section 
VG end aescciated exhibits. File all the above with Federa) Communi- 
gations Comminsiva, Bashiagtce 25, D. C. 


eq Number exhibite serially in the space provided ia the body of the 
form and 11st cack exhibit im the space provided on pare 2 of this 
Sectice. show date of preparat.ce of each exhibit, antenna patiors, aad 
map, and show date whes each photouraph was taken. 


s sree same of the applicant stated im Section I hereof shall be the 
exact corporate same, if a corporatics. af @ partnership, the names of all 
partners nad the same under which thr partnership Gose business: if an 
wenincorporated ansociation, the name of an executive officer, his office; 
ead the name of the associative. Im dther Sections of the form the same 
need be caly nulficiens for identification of the applicant. 


| 5 laformation called for by this application which is already ce file 
with the Comminnion (except chat called for tn Section V~y) need wot be 
sefiled in this applicatice provided (}) the informatica in now on file is 
aacther application or FCC Form filad by or on behalf of this applicant. 
(2) the information is identified fully by reference to the file sumber (if 
any, the FCC form number, and the filing date of the application or other 
form containing the informatice and the page of paragraph referred to, 
end (3) after making the refereace, the applicant states : "No change 
since date of filing.** Any such refereace will be considered to incor 
porate into this applicatice all information, confidential of otherwise, 
costained in the application or other form relerred to. The iacorparated 
application or other form will therea/ter, in ite entirety, be opes to the 
public. 


P. This application must be executed by applicant, if an mndividual, by 
a partner of applicant, if a partnerahip, by an Oficer of applicant, if a 
cerporation or aanociation;, or by attorney of applicant only under con- 
dftioas shown io Section 1.303, Rules Relating to Practice and Pro- 
eadure, in which event satislactory evidence of disability of appli- 
cant of hin absence from the Continental United Staten and authority 
of attorney to act munt be mubmitted with application. 


GC] Belore fithine out thin application, the applicant should fastiiasize 
himself with the Communications Act of 1934, as amenied, Darts 1, 2,3 
ead 17 of the Commiasion’n Kules and Regulations and the Mendasds of 
Good Engineering Practice. 


MBE SURE ALL NECESSARY INFORMATION IS FURNISHED ANO ALL PARAGRAPHS 


ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLP 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Frequeacy Channel 
No 
1510 kg - 


the post office address indicated 1f different 


Miller, above; copy 


Saul M. to 


Power in kilowatts 


Bours of operation 


(Specify Stations) 


Type of station (as Standard, FM, Television) 


Standard 


) B this application in het changes ip an existing authorization, com 
plete Section | and any other nection paccesary to abow al! substantial 
changes in information filed with the Cotihiigeion in prior applications or 
reports. in the spaces below check Sections aubmitted herewith and an to 
‘Sections nut submitiad herewith refer to the prior application or report con- 
taining the requented information in accordance with Instruction E. (If con: 
tomplated expenditures are lens than $5,000, complete paragraph 1 of 
Section If] only. Section [V im not required for applications for minor 
changes not involving change in power, change in frequency, change in 
hours of operation, ur moving from city to city.) 


Section No. 
C)section 11 
CxJsection 111 


Go section Iv 


Go retion v 

Have there been any substantial changes 

in the information incorporated in this 
application by reference in this paragraph? 


Jura. NO. Heference (File or Form No. and Date) 


yea CJ no (x) 


Be If this application in contingent on the grant of another 
perting application, state name of other applicant and file 
marber of other application. 


Not applicable 


| 

ste applicant represents that this application 10 mot filed fer the papers of iapating, chetrenting, 

qy other application with-which 1¢ may be in cmflict. | 
| 

121 te statements made in the application anf attacked exbdhite ae considered ustarial representations, auf cll the eufthite cre 
‘a material part hereof and are incorporated herein as if ect out im full tm ‘ihe application, | 

‘eve bebalf, tates that he ines extaavored to supply fuill anf correct tufurmation 
ent that he has comp so as to al) antters within hts om hnsuledge. 

| 


er delaying doteratanticn cn 


Subscribed and sworn to 
pefore we this Alt day of 
(smal) 
pablic's seal must be affixed where the 
‘lew of jurisdiction requires, otherwise state 
that lew does not require seal.) 


January 


>» D—- 


If applicant is represented by legal Legal: R. MN. Booth, Jrs, Bowen Bld 
pi gcomsel, state “Rng: Silliman, Moffet, & Robrer, 


mi post OF; 2 = his 
Name of officer or emplayes (0 Wy vem or () wer 
whose direction exhibit wes prepared (toe whic) 


Saul M. Miller (1) 
Saul M. Miller (1) 
Saul M. Miller (2) 
Saul M. Miller (2) 
Saul M. Miller (1) 


Cc 


Broadcast Applicatioa 


Te Cowdissicn ts ssekirg in the qustias that folloy inforsaticn as to contracts and 
any errengesents or meget iaticrs, written or crel, which relate to the present or future 
mst be ermered in the light of this trstructi. 


2. a. Give estimated initia? costs! of waking installation for which application is made. If pertorabdymter a contract for the 
completed work, the facts ax to such contrect mst be stated in lieu of estimates as to the several 1 ln any event, the cost 


sham mxt be the casts in place and ready for service, irclucing the wants for labor, supervision, mater: » Supplies ard 
freight. Cost items such as professional fees, mbile equtpment, non-technical stuiio furnishings, etc. should be incluted under 


Other Itess® belor. 


Studio technical equiprent, 

microphones, transcription 
equipment, etc. 
4,465.00 


Give estimated cost of 
operation for 
first yeor 
40,000.00 


& 


b. State the basis of te extisetes in (a) above. 


Quotations from Gates Radio Company, advise of consultants, 
and experience in the broadcasting industry. 


ce. The proposet contruction i< to & financed ane paid for in the following manner (incluting specified statements as to the 
approaxizet> aeamt to be set ‘erst paid for frap each source.) The finenrial plan should provide for any ariditional construction 
eonts should the actual cost ‘exceed the orizine] extisate’ cont, arr also for the early operation of the station in the 


event operating experses should exceer! oprating reverses: 


Cresit, deferred 
payments, etc. 


| 9; 45k 
$s s $ 


2 detailed balance Sipet Of applicant ax at the clone of a month within @) days of the date of 
the application showing applicant's financial position. If the statu ant composition of any ensets anvil Mabilities an the bal- 
ance <tvet are not clearly defined by their respective titles, attach as Fxtibit So. achedules which give a canmplete an- 


D. Attach ax Extibit No. 2 statesent showing the yearly net income, after Fevleral income tax, for each of the past 2 years, 
recetved by applicant fram the varian types of activity in shich he wan engaged or fram any other saurre- 

ash the following information with respect to the epplicamt only. If the anewer in "Nore" to any or all item, specifi- 

| “wally so state: 


a. qm deposit in bank or other depository b. Kaw ay’ aitress of the bank in which deposited 


c. New ar! atiress of the party in wnt the money 1s depos itet 


See Exhibit No. 3 


dé. Conditions of deposit (in trust, savings, mbject to check, om tise deposit, drew on eccant ami for what purpose, 
or other contitian) 


pplication 


FUNDS, PROPERTY, ETC., TO BE FURNISHED BY. PARTIES CONNECTED WITH APPLICANT OR BY OTHERS = 


4. Submit as Exhibit No. 4 a statement settiag Yorth the full name and address|of each person (whether 
Or not connected with applicant, but including partzers, sharetolders, or subscribers to capital stock of the 
applicant) who has furnished or will furnish funds, property, service, credit, loans, doaatioas, assurances, 
or other things of value, or will assist in any other manser in financing station. |For each person (other 
than financial institutions or equipment manufacturers) who has furnished or will fprnish one percent or 
more of the total of things of value excluding loans from financial institutions aad equipment credit supply 
the additional information requested in a to g below. For financial institutions or equipment manufacturers, 
supply the additional information requested in b below. ("Furaish" or “furnished” as herein used inclodes 


payments for capital stock or other securities, loans and other credits, gifts and any other contributions.) 


a. Adescription of that which has been or will be furnished by each person showing the value thereof 
and any encumbrances thereon. | 


If the funds or other things of' value proposed to be used for the purchase or constrection of the 
station have been acquired for that specific purpose, indicate the source or sources thereof. 


For each person who has agreed to furnish funds, purchase stock or extend credit, submit a veri- 
fied copy of the agreement by which each person is so obligated, showing the amount, terms of re- 
payment, if any, and security, if any. | 

For each person (except financial institations) who has agreed to furaish funds or purchase stock, 
but who has not already done so, submit a balance sheet or. in lieu thereof, a financial state- 
ment showing all liabilities ard containing current and liquid assets sufficient in amount to meet 
current liabilities (including ,amounts payable during the next year on long|term liabilities) aad, 
in addition, to indicate financial ability to comply with the terms of the agreement. The bal- 
ance sheets submitted should segregate receivables and payables to show the! amounts due within one 
year and those due after one year. The term current and liquid assets refers to items such as 
cash, or loan value of insurance, government bonds, stocks listed on major exchanges etc.. OF otber 
assets which may be readily used or converted to provide funds to meet the proposed commitments. 
Assets such as accounts receivable. which reault from normal operation of a business, stocks of 
close corporations, timberland, building lots, etc., are not considered as a readily available 
source of funds without a spec: fic showing that such assets will provide funds to meet proposed 
commitments. If a balance sheet does not clearly indicate liquid assets sufficient in amount to 
meet current liabilities and in additioa, proposed commitments, it should be supplemented by a 
statement showing the manner in which aon-liquid assets will provide such fonds. Any financial 
statement furnished in lieu of a balance sheet should, likewise, describe assets relied on to 
provide funds, in sufficient detail to permit a determination of current ition and should be 
more than a mere statement of total assets and total liabilities or a statement of net worth. 


As to each person who bas or bas had in the past $ years an interest of 25% or more in any busi- 
ness or financial enterprise or any official relationship to any business or financial eaterprise, 
give full and complete disclosure of the enterprise, the name and principal place of business, the 
character of business engaged in, aad the satare and extent of the interest in or relationship to 
such business. ' | 

| 
Net. income after Federal income tax, received for the past two years by eath person who has fur 
nished or will furnish funds, property, service, credit, loaas, donations, | assurances, OF other 
things of value. (A statement that income for the required periods was inj excess of a certain 
specified amount will be sufficient.) | 


If applicant or any person & in the exhibit has pledged, hypothecated br otherwise encumbered 
any stocks or otier securities for the purpose of provid: applicaat with fuads for construction 
of the station herein requested, submit a statement explaining each such transactivos. 


| 
For financial institutions or equipment manufacturers Who have agreed to make a loan or extend 
credit, submit a verified of the agreement by which the institution or manufacturer is so 
obligated, showing the amount of loan or credit, terms of paynent, if any, and security, if 
any. i 


[Rec'd-FCC-Jan. 22, 1960] 


| 
| Exhibit No. 2 


| 
| 


Statement of Income 
Mr. Miller's net earnings after federal income taxes: 


1957: In excess of $5,000.00 
1958: In excess. of $5,000.00 
1959: Data not yet available. 


[Rec'd-FCC-Jan. 22, 1960] 


Bank Accounts 


The applicant maintains three bank accounts in Berks County 
Trust Co., Reading, Pennsylvania. 
The checking account and one savings account are in'the name 
of the applicant, Saul M. Miller. 
A second checking account is a joint account in the name of 
Saul M. Miller and Martha Hoffman, his sister. Although Mr. 
Miller is the actual owner of the funds on deposit in this account, 
| 


either may draw upon it. | 


| Section im 


[69] 


[Rec'd-FCC-Feb. 9, 1962] 


Mr. Ben F. Waple 

Acting Secretary 

Federal Commmnications Commission 
Washington 25, D. C. 


Re: DOCKET NO. 14425 
File No. BP-13844 


Dear Sir: 

The application of Saul M. Miller for a new standard broad- 
cast Station at Kutztown, Pennsylvania (Docket No. 14425, File No. 
BP-13844) is hereby amended as follows: 


1. The attached Exhibit No. 1-A is submitted in lieu of 
Exhibit No. 1 previously submitted. 


2. The attached Exhibit No. 2-A is submitted in lieu of 
Exhibit No. 2 previously submitted. 


3. The attached Exhibit No. 4-A is submitted as a supple- 
ment to Exhibit No. 4 previously submitted. 
Respectfully submitted, 


/s/ Saul M. Miller 


[JURAT the 6th day of February, 1962] 


11 
[70] 


[Rec'd-FCC-Feb. 9, 1962] 
EXHIBIT NO. 1-A 


Saul M. Miller 


BALANCE SHEET 
as of 


December 28, 1961 
ASSETS: 


Cash in Banks: 
Savings 
Berks County Trust Co. B67809 $ 4,825.01 
Berks County Trust Co. B68245 9,573.94 


Checking 
Berks County Trust Co. 613-031-3 103.34 


Investments: 
Cash surrender value - Life Insurance 
Policy V-331-26-46 N.S.L.I. 179.43 
Policy M*520627 John Hancock 394.00 
Policy 26825309 John Hancock 250.00 
Policy 26825308 John Hancock 250.00 
Policy 26825307 John Hancock 250.00 
Policy 26825306 John Hancock 250.00 
Policy 97111096 Prudential 390.00 


Other Investments 
In FCC Application Costs 1,181.64 
Land and related costs in Reading 2,475.00 | 
Deposition Equipment - Refundable 672.33 $ 6,292.40 


Total Assets $ 20,794.69 
LIABILITIES AND EQUITY: 
Liability None 


Equity | $ 20,794.69 
Total Liabilities and Equity | $ 20,794.69 


—_—— 


[71] 


[Rec'd-FCC-Feb. 9, 1962] EXHIBIT NO. 2-A 


Saul M. Miller's net earnings after federal income taxes: 
1959 $2,476.30 (worked only from June 1st til Dec. 31st) 
1960 $4,530.13 | 
1961 Data not yet available 


Seen EEE 


[72] 


[Rec'd-FCC-Feb. 9, 1962] 


EXHIBIT NO. 4-A 


BERKS COUNTY TRUST COMPANY 
READING, PENNSYLVANIA 
FRanklin 4-1171 


December 27, 1961 


Mr. Saul M. Miller 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: 


With further reference to our discussion with you in connection 
with a credit commitment from our institution, we are pleased 
to advise you that after giving your proposal due consideration 
we offer you a credit to a maximum of $10,000.00, which shall 
be good for a'period of two years with an option for renewal of 
this commitment, should it be required, for an additional term 
to be mutually agreed upon at the end of the second year. 


This loan will be made for the purpose of working capital for 
the operation of a new standard broadcast radio station in Kutz- 
town, Pa., an application for which you have pending before the 
Federal Communications Commission. 


The loan will! be made for a period of five years at an interest 
rate of 5% subject to change of interest paid on savings deposits. 


Very truly yours, 


/s/ Irvin C. Sittler 
Assistant Secretary 


13 
[750] 
[Released: April 24, 1963] 


Before the —| 
FEDERAL COMMUNICATIONS COMMISSION | 
Washington 25, D. C. | 
| FCC 63R-206 
In re Applications of | $4608 


DOCKET NO. 14425 
File No. BP-13844 


SAUL M. MILLER 
Kutztown, Pennsylvania 


Chandler W. Drummond and E. Theodore 
Mallyck, d/b as 

BI-STATES BROADCASTERS 

Annville-Cleona, Pennsylvania 


DOCKET NO. 14440 
File No. BP-14890 


eal. etal. 


For Construction Permits 


MEMORANDUM OPINION AND ORDER 


MEMORAN DN 


By the Review Board: 


1, Applicants Chandler W. Drummond and E. Theodore Mallyck, 
d/> as Bi-States Broadcasters request that the issues in this proceed- 
ing be enlarged as follows: — 

1. To determine whether Saul M. Miller has misrepresented 


his financial qualifications to the Commission. 

"Q, To determine whether Saul M. Miller simultaneously 
prosecuted before the Commission two different applica- 
tions for new radio stations at two different locations, 
with the knowledge that he was, at best financially quali- 
fied to construct only one of them; and whether such ac- 
tion constituted an abuse of the Commission's processes. 
To determine, if either of the foregoing issues should be 
resolved in the affirmative, whether Saul M. Miller has 
the requisite character qualifications to be licensee of 
the Commission." 


[750] 
14 
2. On December 9, 1958, Miller filed an application for a new 
standard broadcast station in Reading, Pennsylvania (BP-12660). In- 
cluded sam 


1/ gnaer consideration are: (a) Petition to Enlarge Issues, filed De- 


cember 4, 1962, by Bi-States; (b) Response, filed December 20, 1962 by 
Broadcast Bureau; (c) Opposition, filed January 4, 1963 by Saul M. Miller; 
and (d) Reply, filed January 14, 1963, by Bi-States. 


[751] 


in his financial proposal was a letter from the Berks County Trust Com- 
pany, signed by Mr. M. J. Gartmann, Assistant Treasurer, agreeing to 
lend Miller $10,000. Miller proposed to use his own funds, deposited in 
savings accounts in the bank, and the bank loan to finance his Reading 
proposal. 

3. On January 22, 1960, Miller filed the subject application for a 
standard broadcast station for Kutztown, Pennsylvania, with estimated 
cash requirements of $19,651. Miller's balance sheet showed liquid as- 
sets of $16,570, comprised of cash in savings accounts and cash value of 
his insurance. These were substantially the same personal assets re- 
lied upon to finance the Reading application. No reliance on a bank loan 
was indicated by the application for Kutztown. Thereafter, by Order re- 
leased July 10, 1961 (FCC 61M-1182), Miller’s application for Reading 
was dismissed, at his request. 

4. On December 20, 1961, the Commission designated the sub- 
ject applications for hearing (FCC 61-1473). On February 9, 1962 Miller 
filed a petition for leave to amend his application to include a letter from 
the Berks County Trust Company, dated December 27, 1961, signed by 
Irvin C. Sittler, Assistant Secretary, agreeing to lend Miller $10,000 for 


the purposes of the Kutztown proposal. The purpose of this letter was 


to up-date the bank’s previous commitment and to make the loan applica- 
ble to the Kutztown proposal instead of Miller's application for Reading. 


[752] 
15 
5, In the course of the hearing, July 16, 1962, the Examiner was 
requested to take official notice of the bank's letter of December 27, 
1961 which Miller had submitted with his amendment. Bi-States object- 
ed because no mention was made of the security arrangement in connec - 
tion with the proposed loan. The Examiner refused to take official notice 
of the letter. Sometime after July 16, 1962, Miller went to Reading and 
discussed the matter of security with Mr. Sittler. Thereafter, a letter 
dated August 8, 1962, was sent to Miller's counsel by the bank suggest- 
ing that Miller could secure the proposed loan by either a pledge of his 
savings accounts or the physical assets of the radio station. |Subsequent- 
ly, on November 8, 1962, Irvin C. Sittler, Assistant Secretary of the bank, 
was produced as a witness for Miller. Sittler testified that the original 
bank commitment to Miller, evidenced by Gartmann's letter of Novem - 
per, 1958, had been extended with the understanding that Miller would 
pledge as security the savings accounts which he maintained’ at the bank; 
that his letter to Miller, dated December 27, 1961, was also |conditioned 
on a pledge of these same savings accounts. However, Sittler could not 
testify of his own knowledge that Miller actually knew that the bank con- 
sidered using his savings accounts as security. | 
6. Petitioner contends, on the basis of the facts set forth above, 
that twice Miller had filed with the Commission, under cath, bank letters 
of credit by which he sought to imply that the bank loan would be avail- 
able to him in addition to the funds he had on deposit in his savings ac- 
counts although such were not the facts; that Miller had no, 


[752] 


arrangements for obtaining any loan once his savings accounts had been 
exhausted, and that Miller was relying on the same savings accounts to 
finance both proposals. Petitioner urges that deception of this nature 
goes to the very basis of the qualifications of an applicant and cannot be 
condoned; that the present state of the record indicates that Miller has 
clearly disqualified himself; and, therefore, the addition of the requested 


issues is required. 


[752] 
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7. The petitioner submits that its instant petition is timely under 
Section 1.141 of the Commission’s Rules in that it is based on the testi- 
mony of Sittler of November 8, 1962. However, petitioner does not show 
good cause for the delay of nearly one month following Sittler's testimony 
before filing the petition to enlarge issues. Accordingly, the petition will 
be denied on grounds of untimely filing. Because of the seriousness of 
the charges made by the petitioner, consideration has been given to the 
allegations made in the petition for the purpose of determining whether, 
notwithstanding the untimeliness of the petition, the issues should be en- 
larged. 

8. Miller opposes the petition both on the ground of untimeliness 
and on the merits. He reproduces verbatim the bank's letter dated No- 
vember 19, 1958, signed by Gartmann, agreeing to lend Miller $10,000. 
This commitment was for a two-year period “with an option for renewal 
of this commitment, should it be required...” This letter made no 
reference to terms of repayment, rate of interest or security. On the 
basis of this bank commitment the Commission found Miller financially 
qualified for the purposes of his Reading application. Following the re- 
lease of the Commission's Order of designation in the instant proceed- 
ing, Miller says, in an affidavit attached to the petition, that he revisit- 
ed the bank to ascertain if he could borrow $10,000 for his proposed 
Kutztown station. This time he spoke to Irvin C. Sittler, Assistant 
Treasurer. As a result of this visit, Miller received a letter from the 
bank, dated December 27, 1961, signed by Mr. Sittler, offering him a 
credit to a maximum of $10,000, “which shall be good for a period of 
two years with an option for renewal of this commitment...” This let- 
ter was the same as the previous bank commitment, dated November 
19, 1958, signed by Mr. Gartmann, except that it carried the following 


additional paragraphs: 
“This loan will be made for the purpose of working capital 


for the operation of a new standard broadcast radio station 


in Kutztown, Pa., an application for which you have pending 
before the Federal Communications Commission. 
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This loan will be for a period of five years at an interest rate 


of 5% subject to change of interest: paid on savings deposi 
In his affidavit, Miller further states that following the hearing on 
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July 16, 1962, during which the Examiner sustained an objection to the 
taking of official notice of the bank's commitment, dated December 27, 
1961, Miller revisited Mr. Sittler at the bank and arranged for Miller's 
brother-in-law, Nathan Hoffman, to provide security or collateral for 
the loan. Miller further states in his affidavit that prior to the hearing, 
on July 16, 1962, the matter of security for a $10,000 loan had never 
been discussed by him with any representative of the bank; that not un- 
til after July 16, 1962 did he discuss with Mr. Sittler specifically the 
matter of security, and not until then did he learn that he would be ex- 
pected to put up his cash in savings accounts as security for the loan; 
that previously it had always been his understanding that the station's 
assets and license would constitute security for the loan. | 

9. The Review Board finds that the petitioner's allegations are 
insufficient to warrant addition of the requested issues. There is no 
evidence before us that the matter of security was ever discussed be- 
tween Miller and the bank. In fact, Miller in his affidavit, denied that 
it had been discussed and Sittler testified that he had not, prior to Janu- 
ary 1, 1962, discussed the matter of security or collateral) with Miller. 
While Sittler testified that he assumed that Gartmann discussed the mat- 
ter of security with Miller, he further testified that he did not know 
whether Gartmann in fact did so. Petitioner does not submit any state- 
ment by Gartmann as to whether the matter of security had been dis- 
cussed. In view of the absence of an affidavit by a person | Ge e., Gart- 
mann) having knowledge of the facts (in this matter, see Section 1,141 
of the Rules), petitioner's allegations must be treated as little more 
than surmise and conjecture as to what the arrangements | were between 
Miller and Gartmann. Moreover, Miller, under oath, has flatly denied 


[753] 

18 
that he had any knowledge of a bank policy requiring that his savings ac- 
counts be pledged as security for either of the proposed loans, and he 
denies that he was informed by either Gartmann or Sittler, with whom 
he negotiated the loan commitments, that this was bank policy. 

10. Consideration has been given to the allegation of petitioner 
that a character issue should be added to this proceeding because the 
applicant had on file between January 22, 1960 and July 10, 1961, two 
applications which on their face showed that the applicant was only fi- 
nancially qualified to construct one of these proposals. The Review 
Board is in agreement with the Bureau that when there is a full disclo- 
sure of the facts made in each of the applications, there is no basis for 
the addition of a character issue under the circumstances here present- 
ed. While we do not condone the practice of an applicant filing two or 
more applications with the Commission with the knowledge that the ap- 
plicant is financially qualified to construct and operate only one of these 
proposals, it is noted that one of Miller's applications was dismissed at 
his request prior to the designation of his Kutztown application for hear- 
ing. This fact, coupled with the fact that there was a full disclosure of 
the facts in the applications, negates any implication of an intention to 
mislead the Commission. Under these circumstances, the addition of 
the second of the requested issues is not warranted. 
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11. Petitioner’s requested Issue No. 3, relative to Miller's char- 


acter qualifications, is contingent upon the grant of petitioner's Issues 
Nos. 1 and 2. Since both of the first two issues will be denied, the re- 
quested Issue No. 3 will also be denied. 

ACCORDINGLY, IT IS ORDERED, This 23rd day of April, 1963, 
That the Petition to Enlarge Issues, filed December 4, 1962, by Chandler 
W. Drummond and E. Theodore Mallyck, d/b as Bi-States Broadcasters, 


IS DENIED. 

FEDERAL COMMUNICATIONS 
(SEAL) COMMISSION 

/s/ Ben F. Waple 
Released: April 24, 1963 Acting Secretary 
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[Rec'd-FCC-May 13, 1963] 


PETITION TO SET ASIDE MEMORANDUM | 
OPINION AND ORDER | 
Saul M. Miller, by his attorneys, respectfully requests the Review 
Board to set aside its Memorandum Opinion and Order released April 
24, 1963 (FCC 63R-206), and to reconsider the pleadings in| light of the 
facts set forth in this petition. | 
In support whereof, the following is submitted: | 
1. The basic issue raised by the petition to enlarge issues filed 
December 4, 1962, by Bi-States was whether Saul M. Miller had misrep- 
resented his financial qualifications to the Commission and, if so, wheth- 
er he possesses the basic qualifications to be a licensee of the Commis- 
sion. Bi-States supports its request by alleging that Mr. Miller knew at 
the time he filed his application for Reading, Pennsylvania, (File No. 
BP-12660) that the Berks County Trust Company, Reading, Pennsylvania, 
would lend him $10,000.00 only if he pledged as security his savings ac- 
counts maintained in the bank, which were in excess of $10,000.00. The 
letter of the Berks County Trust Company filed with the Reading applica- 
tion made no reference to any security. | 
2, The opposition filed by Mr. Miller on January 4, 1963, submit- 
ted an affidavit which stated inter alia, "that he can recall no discussion 
[with bank offic ers] as to security or collateral for the proposed loan" 
and "That the first time anyone ... raised with him any questions con- 
cerning security or collateral for the possible $10,000.00 loan from the 
Berks County Trust Company was during and immediately following the 
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hearing held on July 17, 1962, before the Commission upon his applica- 
tion;" 

8. After consideration of the pleadings, the Review Board denied 
the petition to enlarge issues by its Memorandum Opinion and Order to 
which this petition is directed. 
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4. As stated in the attached affidavit of Mr. Miller (attached here- 
to as Exhibit A), he received on May 3, 1963, a letter from M. J. Gart- 
mann, an officer of the Berks County Trust Company, stating that a mat- 
ter of importance had arisen and asked Mr. Miller to call at the first 
opportunity. Mr. Miller telephoned Mr. Gartmann immediately and was 
told that a Mr. Bernton — later identified as counsel for Bi-States — had 
telephoned Mr. Gartmann and requested information concerning conversa- 
tions and communications Mr. Miller may have had with Mr. Gartmann 
concerning the borrowing of funds for his proposed Reading station. Dur- 
ing the conversation, Mr. Gartmann referred to a "private" or "personal” 
letter sent to Mr. Miller on or about November 19, 1958. This reference 
to such a letter refreshed Mr. Miller's recollection that he had received 
two, rather than one, letters from Mr. Gartmann at that time. Mr. Miller 
immediately instituted a search of his files and records and discovered 
the letter referred to by Mr. Gartmann, a copy of which is attached to 
this pleading as Exhibit B. 

5. Immediately following his telephone conversation with Mr. 
Gartmann on May 5, 1963, and again after having found the second letter 
from Mr. Gartmann, Mr. Miller telephoned his attorneys in Washington. 
He immediately contacted his employer and rearranged his work sched- 
ule so as to go to Washington, D. C. to consult with his attorneys on 
Tuesday, May 7, 1963. As a result of that conference, the attached affi- 
davit was prepared and this petition is submitted. 

6. Bi-States undoubtedly will argue that Mr. Miller had not for- 
gotten the receipt and contents of Mr. Gartmann's second letter. While 
it is impossible to determine once and for all whether Mr. Miller actu- 
ally completely forgot about the second letter, all relevant and material 
facts support such a conclusion. There was absolutely no reason at any 
time why 
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Mr. Miller should not have disclosed the second letter to his attorneys. 
There was absolutely no reason for Mr. Miller to have even | wanted to 
borrow $10,000.00 upon a condition he could not use $10, 000.00 he al- 
ready had available to him because of the security requirements. There 
was absolutely no reason why Mr. Miller could not have arranged other 
security, as he subsequently did, if he had known or realized that the 
bank desired that his savings account be pliedged as security. The fact 
that he was able to obtain security from his sister and brother-in-law 
on rather short notice during the hearing supports a conclusion that he 
could have arranged for adequate security had the bank so advised him 
or had he fully understood Mr. Gartmann's second letter. There is ab- 
solutely no reason why Mr. Miller would jeopardize his standing and 

reputation in the broadcast industry, to which he has devoted most of 
his adult life, by "conveniently forgetting" a matter which later became 
of relatively small importance. There is absolutely no reason why Mr 
Miller would jeopardize this application which represents ; an investment 
of thousands of dollars of his savings. 

7. Itis respectfully submitted that these additional facts still do 
not support a grant of Bi -State's petition. 

8. This petition is filed to voluntarily bring to the Review Board 
these new facts. It is respectfully suggested that the Review Board re- 
consider its action and once again issue a Memorandum Opinion and Or- 
der denying Bi-States' petition to enlarge the issues. 

Wherefore, the premises considered, it is respectfully requested 
that the Review Board reconsider and set aside its Memorandum Opin- 
ion and Order released April 24, 1963. 

Respectfully submitted, 
SAUL M. MILLER | 


By /s/ Robert M. Booth, Jr. 
asl /s/ Joseph F. Hennessey 


May 13, 1963 His Attorneys 
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[Rec'd-FCC-May 13, 1963] 
Exhibit A 


[AFFIDAVIT] 


) 
DISTRICT OF COLUMBIA ) ss. 
) 


Saul M. Miller, being duly sworn, deposes and says: 


1. That he is the applicant before the Federal Communications 
Commission for a construction permit for a new standard broadcast 
station at Kutztown, Pennsylvania (File No. BP-13844, Docket No. 14425), 
and once was an applicant before that Commission for a construction 
permit for a new standard broadcast station at Reading, Pennsylvania 
(File No. BP-12660, Docket No. 13934); 


2. That he prepared, with the assistance of his attorneys, an 
affidavit which he signed on December 28, 1962, which subsequently was 
attached to a pleading titled Opposition To Petition To Enlarge Issues, 
filed with the Federal Communications Commission on January 4, 1963; 


3. That he received a letter on May 3, 1963, from M. J. Gart- 
mann, an officer of the Berks County Trust Company, Reading, Pennsyl- 
vania, asking him to contact Mr. Gartmann on a matter of importance; 


4. That he telephoned Mr. Gartmann at his home on the evening 
of May 3, 1963, and was told by Mr. Gartmann that a Mr. Bernton had 
called and requested information concerning conversations and commu- 
nications he (Mr. Miller) may have had with Mr. Gartmann concerning 
the borrowing of funds for a proposed radio station; 

5. That during the conversation Mr. Gartmann referred to a 
“private” or "personal" letter Mr. Gartmann had sent to him (Mr. 
Miller) on or about November 19, 1958; 
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6. That immediately upon Mr. Gartmann's reference toa “pri- 

vate" or "personal" letter, he remembered that he had received shortly 
after November 19, 1958, two letters from Mr. Gartmann; 


7, That immediately following the telephone conversation with 
Mr. Gartmann he undertook a search for the second letter, the first hav- 


ing been filed with his Reading application; 


8. That during the evening of May 5, 1963, he found| among other 
personal papers the second letter from Mr. Gartmamn, a is of which 
is attached hereto, 


9. That upon finding said second letter he remembered refer- 
ence in the letter to his savings accounts but still recalls no discussion 
with Mr. Gartmann concerning the use of the savings accounts as secu- 
rity for a loan; 


10. That he gave no thought or consideration nor attached any 
importance to the reference to the savings accounts in said second let- 
ter until he found the letter on May 5, 19638; 


11, That immediately following his telephone conversation with 
Mr, Gartmann he telephoned his attorneys in Washington, | D. C. and 
then rearranged his work schedule so as to visit his attorneys in Wash- 
ington on May 7, 1963; and | 

12. That this affidavit is given voluntarily and with pom regret 
for lack of memory which resulted in misstatements in ar affidavit of 


December 28, 1962. | 
. /s/ Saul M. Miller 


[JURAT the 7th day of May, 1963] 
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[Rec'd-FCC-May 13, 1963] 
Exhibit B 


BERKS COUNTY TRUST COMPANY 
READING, PENNSYLVANIA 
FRanklin 4-1171 
November 19, 1958 


Mr. Saul M. Miller 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: 


Under separate cover I mailed you a letter of commitment which 
you will want to exhibit to the Federal Communications Commis- 
sion. I suppose that is the correct name. You will notice that I did 
not refer to the terms and conditions under which this commitment 
for a maximum line of $10,000 was given. This letter, therefore, 
should be kept privately by you. 


We have given this commitment on the basis of pledging your savings 
account No. B68245 as collateral security to the credit. At the mo- 
ment there is $10,511 in this account which is ample to justify the 
commitment. 


When you are ready to avail yourself of this line of credit or any 
portion thereof, I wish you would arrange to meet with me one day 
in advance of the actual drawing of funds in order that we may pre- 
pare the documents that are mandatory for us to have executed un- 
der the Pennsylvania Banking Code. 


In the meantime, if there are any further questions you may have, 
please do not hesitate to let me know. 


Very truly yours, 


/s/ M. J. Gartmann 
Assistant Treasurer 


[Released: July 15, 1963] 


B 
FCC 63R-335 
38504 


MEMORANDUM OPINION AND ORDER 


MEMORANDUN “Soe 


By the Review Board | 
1. On April 24, 1963, the Review Board released a Memorandum 
Opinion and Order (FCC 63R-206) denying a petition, filed December 4, 
1962, by Chandler W. Drummond and E, Theodore Mallyck, a/b as Bi- 
States Broadcasters (Bi-States) requesting issues to determine (1) 
whether Saul M. Miller had misrepresented his financial qualifications 
to the Commission; (2) whether Saul M. Miller prosecuted two differ - 
ent applications for radio stations with the knowledge that he was, at 
pest, financially qualified to construct only one of them; and (8) if so, 
whether he possesses the requisite character qualifications to become 
a licensee. The Board now has before it two requests essentially seek- 
ing reconsideration of that memorandum opinion and order i / 
2. A detailed chronology of the facts in this case can be found in 
the forementioned Memorandum Opinion and Order. For an understand- 
ing of the instant requests, the following facts are sufficient: (a) On : 
December 9, 1958, Miller filed an application (BP-12660) for a new AM 
station in Reading, Pennsylvania, wherein it was represented that the 
station would be financed with a $10,000 bank loan (evidenced by a letter 
of commitment from the Berks County Trust Company) and also with 
funds in excess of $10,000 which Miller had on deposit with the bank; 
(b) on January 22, 1960, Miller filed the instant application for Kutz- 
town, Pennsylvania; (c) on July 10, 1961, Miller's Reading application 
was dismissed at his request; and (d) on February 9, 1962, Miller 
amended his instant application and up-dated the bank's previous com - 
mitment to make the loan applicable to the Kutztown proposal. The 
money on deposit with the Berks County Trust Company was also to be 
used to finance the Kutztown proposal. | 
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Se | eae EE 
L The Review Board has before it the following pleadings: (1) Peti- 
tion to Set Aside Memorandum Opinion and Order, filed May 13, 1963, 
by Saul M. Miller; (2) Response to (1), filed May 24, 1968, by Bi-States 
Broadcasters; (3) Petition for Reconsideration, filed May 24, 1963, by 
Bi-States Broadcasters; and (4) Response of Broadcast Bureau to (1), 
filed May 27, 1963. : 
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3. The principal allegation made by Bi-States in support of its 
original petition to enlarge the issues was that Miller knew at the time 
he filed his application for Reading, Pennsylvania, that the Berks County 
Trust Company would lend to him up to $10,000 only if he pledged as 
security his savings maintained in that bank. Therefore, Bi-States con- 
tended, since the bank loan and the savings accounts were held out by 
Miller as available to finance his proposal, he had misrepresented his 
financial qualifications. The Board denied Bi-States’ request because 
no evidence was submitted that the matter of security had been discussed 
between the bank and Miller, and because Miller, in an affidavit submit- 
ted along with his opposition to Bi-States’ petition to enlarge the issues, 
stated "That the first time anyone . . . raised with him any question 
concerning security or collateral for the possible $10,000 loan from the 
Berks County Trust Company was during and immediately following the 
hearing held on July 16, 1962, before the Commission upon his applica- 
tion.” 

4. In his petition to set aside and the affidavit attached thereto, 
Miller presents information not before the Review Board at the time 
Bi-States’ petition of December 4, 1962, was under consideration. 
Miller now concedes that when the loan was negotiated, he received two 
letters from the bank. One of the letters, a “private” one, indicates 
that the loan commitment was given on the basis of Miller's pledging 
his savings account, and the other letter, which did not refer to the 
terms and conditions of the loan and was filed with the Commission, 
was intended for presentation to the Commission. A copy of the "pri- 
vate" letter is attached to Miller's pleading. 
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5. In explanation, Miller states that he contacted M. J. Gartmann, 
an officer of the Berks County Trust Company, on May 3, 1963, in re- 
sponse to a letter from Mr. Gartmann. During their telephone conversa- 
tion, Gartmann told Miller that Bi-States’ attorney had contacted him and 
requested information concerning the borrowing of funds for the Reading 
proposal. Gartmann referred to the "private" letter he had sent to Miller, 
and this refreshed Miller's recollection concerning that letter, which he 
later found in his files. Miller contends that he had forgotten about the 


receipt and contents of the "private" letter, and that since he later ar- 


ranged for other security, there was no reason for him to attempt to de- 
ceive the Commission. Thus, Miller asks the Board to consider this new 
evidence, but to affirm the prior Memorandum Opinion and Order. 

6. Bi-States, by its instant pleadings, contends that the "private" 
letter was written to confirm the specific arrangements for the loan. It 
alleges that the fact that two letters were written by the bank, one for 
filing with the Commission which did not include the arrangement, com- 
pels the conclusion that Gartmann, who wrote the letters, knowingly 
omitted the requirement from the "public" letter, and that the only pos- 
sible reason for this action was that Miller suggested it. Bi-States fur- 


ther alleges that 
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Gartmann would support this conclusion if called or allowed to testify 
in this proceeding. In consideration of these new developments, Bi- 
States requests the Review Board to reverse its earlier decision and 


add the previously requested issues as well as another, namely: 

“To determine whether Saul M. Miller has, in the prosecution 
of his application BP-13844, filed false affidavits with the 
Commission." 

7. The pleadings before the Board in substance constitute, peti- 
tions for reconsideration of the interlocutory action taken on April 24, 
1963. Sections 1.84(a) and 1,82(b)(2) of the Rules provide that such 
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requests will not be entertained. Moreover, Bi-States has not shown why 
the information elicited from Gartmann could not have been obtained 
prior to its original request to enlarge the issues in this proceeding. 
Therefore, the requests must be rejected. However, the language con- 
tained in the "private" letter raises a substantial question as to whether 
the terms and conditions of the bank loan were purposely omitted from 
the public” letter filed with the Commission. Whether the "private" 
letter was, as Bi-States contends, prepared at the request of Miller, can 
be determined only by further testimony. Moreover, statements in affi- 
davits submitted by Miller are clearly inconsistent. Under the circum - 
stances, serious questions as to Miller's character qualifications to be 
a licensee of the Commission are presented, and the Review Board will 
therefore enlarge the issues in this proceeding on its own motion. 

ACCORDINGLY, IT IS ORDERED, This 10th day of July, 1963, 

That the Petition to Set Aside Memorandum Opinion and Order, filed 
May 13, 1963, by Saul M. Miller, and the Petition for Reconsideration, 
filed May 24, 1963, by Bi-States Broadcasters ARE DENIED; and 

IT IS FURTHER ORDERED, That, on the Board's own motion, the 

issues in the above-entitled proceeding ARE ENLARGED by the addition 
of the following issues: 

a. To determine whether Saul M. Miller misrepresented his fi- 
nancial qualifications to the Commission in the prosecution of 
application BP-13844 or application BP-12660. 

To determine whether Saul M. Miller, in the prosecution of 
his application BP-13844, filed false affidavits with the Com- 
mission. 

To determine, if either of the foregoing issues should be re- 
solved in the affirmative, whether Saul M. Miller has the 
requisite character qualifications to be a licensee of the 


Commission. 


FEDERAL COMMUNICATIONS 
(SEAL) | COMMISSION 

/s/ Ben F. Waple 
Released: July 15, 1963 Secretary 
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[Rec'd-FCC-Dec. 9, 1958] 


BERKS COUNTY TRUST COMPANY 
READING, PENNSYLVANIA 


FRanklin 4-1171 
November 19, 1958 


Mr. Saul M. Miller 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: | 


With further reference to our discussion with you in connection 
with a credit commitment from our institution, we are pleased 

to advise you that after giving your proposal due consideration 

we offer you a credit toa maximum of $10,000.00, which shall 

be good for a period of two years with an option for renewal lof 
this commitment, should it be required, for an additional term 

to be mutually agreed upon at the end of the second year. | 


Very truly yours, 


/s/ M. J. Gartmann 
Assistant Treasurer 
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MILLER EXHIBIT NO. 31 


BERKS COUNTY TRUST COMPANY 
READING, PENNSYLVANIA 
FRanklin 4-1171 
November 19, 1958 


Mr. Sanl M. Miller 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: 


Under separate cover I mailed you a letter of commitment which 
you will want to exhibit to the Federal Communications Commis- 
sion. I suppose that is the correct name. You will notice that I 
did not refer to the terms and conditions under which this com- 
mitment for a maximum line of $10,000 was given. This letter, 
therefore, should be kept privately by you. 


We have given this commitment on the basis of pledging your sav- 
ings account No. B68245 as collateral security to the credit. At 
the moment there is $10,511 in this account which is ample to 
justify the commitment. 


rself of this line of credit or any 
rrange to meet with me one 
n order that we may 
prepare have executed 


under the Pennsy 


In the meantime, if there are any further questions you may have, 
please do not hesitate to let me know. 


Very truly yours, 


/s/ M. 3. Gartmann 
Assistant Treasurer 
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[Rec'd-FCC-Feb. 9, 1962] 


| 
MILLER EXHIBIT NO. 32 


BERKS COUNTY TRUST COMPANY 
READING, PENNSYLVANIA | 
FRanklin 4-1171 


December 27, 1961 


Mr. Saul M. Miller 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: 


With further reference to our discussion with you in connecti 
with a credit commitment from our institution, 
to advise you that after giving your proposal du 
we offer you a credit to a maximum of $10,000.00, which shall 
be good for a period of two years with an option for renewal of 
this commitment, should it be required, for an additional term 
to be mutually agreed upon at the end of the second year. 


This loan 

the operati 

town, Pa., 
Federal Communi 


| 
The loan will be made for a period of five years at an interest 
rate of 5% subject to change of interest paid on savings deposits. 


Very truly yours, 


/s/ Irvin C. Sittler 
Assistant Secretary 
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BI-STATES EXHIBIT NO. 12 


[AFFIDAVIT] 


) 
DISTRICT OF COLUMBIA ) 5.5. 
) 


Saul M. Miller, being duly sworn, deposes and says: 


1. That he is the applicant before the Federal Communications 
Commission for a construction permit for a new broadcast station at 
Kutztown, Pennsylvania (File No. BP-13844, Docket No. 14425), and 
once was an applicant before that Commission for a construction per- 
mit for a new broadcast station at Reading, Pennsylvania (File No. BP- 
12660, Docket No. 13934); 


2. That on November 19, 1958, and prior to completion of the 
application for the Reading station he met with Mr. Martin Gartmann, 
then Assistant Secretary of the Berks County Trust Company, Reading, 
Pennsylvania, in which bank he then had deposits in excess of $15,000.00 
to discuss the possibility of obtaining a commitment whereby the bank 
would loan him up to $10,000.00 for the operation of the station should 
his funds on deposit be insufficient, that he can recall no discussion as 
to security or collateral for the proposed loan, that he assumed that the 
license and other assets of the station would be adequate security or 
collateral for any loan up to $10,000.00 and that he obtained a letter 
dated November 19, 1958, signed by Mr. Gartmann, which was filed 
with the Commission as part of his application for Reading; 


3. That on December 27, 1961, following the Order of the Fed- 
eral Communications Commission designation for hearing his applica- 
tion for a new station at Kutztown, he again visited the Berks County 
Trust Company for the purpose of having the earlier loan commitment 
for the proposed Reading station be made available for the proposed 
Kutztown 
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station, that in the absence of Mr. Gartmann he met with Mr, Irvin C. 
Sittler, then Assistant Treasurer of the bank, that his deposits in the 
bank at that time exceeded $14,000.00, that he can recall no discussion 
as to security or collateral for the proposed loan of up to $10, 000.00, 
that he assumed that the license and other assets of the station would be 
adequate security for any loan up to $10,000.00, and that he obtained a 
letter dated December 27, 1961, signed by Mr. Sittler, which was filed 
with the Commission as an amendment to his application for Kutztown; 


4. That the first time anyone, including his attorney, Robert M. 
Booth, Jr. raised with him any question concerning security or collateral 
for the possible $10,000.00 loan from the Berks County Trust Company 
was during and immediately following the hearing held on J uly 16, 1962, 
before the Commission upon his application; | 


5. That, acting upon advice of his attorney, Robert M. Booth, Jr., 
he returned to Reading following the July 16, 1962 hearing and, shortly 
thereafter, discussed the possible security or collateral requirements 
with Mr. Sittler, and learned for the first time that the license and other 
assets of the Kutztown station would not be adequate or acceptable secu- 
rity or collateral for a loan of $10,000.00; and | 


| 

6. That, following his meeting with; Mr. Sittler, he arranged with 
his sister and brother-in-law, Mr. and Mrs. Nathan Hoffman, for them 
to supply acceptable security or collateral for a bank loan ‘of $10,000.00, 
and that he discussed their willingnes: to provide security or collateral 
with Mr. Sittler a number of times between the last week in July 1962 
and November 8, 1962. 


/s/ Saul M. Miller 


[JURAT the 31st day of December, 1964] 
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EXCERPTS FROM 
INITIAL DECISION OF HEARING EXAMINER MILLARD F. FRENCH 


Preliminary Statement 
1. The two above-captioned applications are mutually exclusive 


‘ 
and were among eighteen interconnected applications for new or improved 


facilities in five states which were designated for hearing in a consoli- 
dated proceeding by Order released December 20, 1961. Subsequent to 
such order, and after pre-hearing conferences, the applications were 
separated into geographical groups for evidentiary hearing. All of the 
other sixteen applications originally designated with the above-named two 
have been severed. 

2. The issues, as they pertain to the instant applications, were 
originally designated as follows: 

1. To determine the areas and populations which would 
receive primary service from each of the instant proposals for 
new stations and the availability of other primary service to such 
areas and populations. 

* * * 

3. To determine the nature and extent of interference, if 
any, that each of the instant proposals would cause to and receive 
from each other and the interference that each of the instant pro- 
posals would receive from all other existing broadcast 
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stations, the areas and populations affected thereby, and the 
availability of other primary service to the areas and populations 
affected by interference from any of the instant proposals. 
* * » 

6.! To determine whether the following applicants are 

financially qualified to construct and operate their proposed stations: 
a) Saul M. Miller (BP-13844) 


* * 
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9. To determine, in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which of the instant 
proposals would best provide a fair, efficient, and equitable 
distribution of radio service. | 


* * * 


13. . To determine, in the light of the evidence adduced 


pursuant to the foregoing issues which, if any, of the| instant 
| 


applications should be granted. | 
* * * * * 
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Issues 6 and 15(a), (b) and (c) re Mille: 
35. As indicated in the preliminary statement, subsequent to the 
specification of Issue 6, which inquired into the financial aah 
of Miller to construct and initially operate his proposal, there were 
added Issues 15(a) and (b) which inquire into whether, in his application 
for stations at Reading, Pennsylvania, and Kutztown, Pennsylvania, 
Miller filed false affidavits and misrepresented his cman a position to 
the Commission, and (c) whether Miller has the requisite character 


qualifications to be a licensee of the Commission. 
[ 1004} 
36. Miller filed his application for a station to be located in 
Reading, Pennsylvania on December 9, 1958. The Reading application 
contained an estimated cost of construction of the facility, in the amount 
of $26, 453.02. The estimated cost of: operation for the first year was 
stated as $52,000.00. In order to finance the construction and initial 


operation of the broadcast facilities requested at Reading, Miller pro- 


posed in his application: | 
(1) The use of $17, 000 of existing capital, consisting of 
$16,156 in savings accounts deposited in the Berks County 
Trust Company, and the remainder constituting the cash 
value of a life insurance policy. 
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(2) The use of a $10, 000 loan from the Berks County Trust 
Company, evidenced by a letter dated November 19, 1958 
from the bank to Miller and signed by Martin Gartmann, 
official thereof. 
(3) The use of a method of deferred payments on equip- 
ment in the amount of $10, 500. 

37. The application for Kutztown, which is the subject of this pro- 
ceeding, was filed on January 22, 1960, and proposes a new station to be 
constructed and operated by Miller at Kutztown, Pennsylvania. The 
application estimated the cost of construction to be $19, 105. 24, while the 
estimated cost of operation for the first year was estimated at $40, 000. 
To finance the construction and initial operation, Miller proposed the use 
of $15, 000 of existing capital and the use of deferred payments on equip- 
ment of $9,454.00. A balance sheet submitted with the application listed 
two savings accounts in the Berks County Trust totaling $14, 517. 95. While 
Miller's Kutztown application was pending, his application for Reading 
was designated for hearing in a consolidated proceeding on February 5, 
1961. Upon petition of Miller, the Commission dismissed the Reading 
application on July 10, 1961. On December 21, 1961, the Commission 
designated the Kutztown application for hearing in the instant proceeding. 

38. In its order of designation the Commission stated: "A total 
of $19, 662 is required to meet the down payment on equipment, cost of 
buildings, miscellaneous expenses, and initial working capital. Mr. 
Miller's balance sheet indicates liquid assets, (cash plus surrender 
value of life insurance), of only $16,570", and specified a financial 
issue with regard to Miller. 

39. On February 9, 1962, Miller filed an amendment to his appli- 
cation submitting a letter under date of December 27, 1961, signed by 
Irvin C. Sittier, Assistant Treasurer of the Berks County Trust Company 


| [1003] 


37 
[1005] | 

which purported to be a commitment for a loan of $10, 000. There was 
no mention in the letter regarding the giving of security or collateral of 
any kind as a condition to the commitment. During the hearing, this 
letter was offered into evidence pursuant to the financial issue. In 
accordance with pre-trial procedures agreed upon, Miller's counsel had 
been notified that both the Broadcast Bureau and Broadcasters desired 
Mr. Sittler for cross-examination and objected to the introduction of this 
letter in the absence of the witness. Objections to the introduction of the 
letter were sustained and it was excluded from evidence. | | The hearing 
proceeded on other issues and was subsequently atfournet until 
November 8, 1962. 

40. When the hearing resumed on November 8, 1962, Mr. Irvin 
Sittler, Assistant Treasurer of the Berks County Trust Company, 
appeared as a witness and, among other things, established that the bank 
files showed that Mr. Miller first came to the bank on November 19, 1958, 
to apply for credit in connection with his Reading application, and at that 
time was given a commitment based upon the pledge of his savings 
accounts as collateral. The letter of commitment, dated November 19, 
1958 stated that the purpose of the loan was for construction of a station - 
at Reading, Pennsylvania. During the course of his testimony, Mr. 
Sittler was shown the letter of December 27, 1961, signed by him. 
Sittler explained that such letter was based upon the original commit- 
ment as extended by the bank in the letter of 1958 filed with the Reading 
application; that the original commitment was handled by Mr. Martin 
Gartmann; and that Mr. Gartmann was on vacation at the time Miller 
came to see him in December of 1961. Sittler also explained that the file 
in connection with the original commitment in 1958 contemplated the 
pledge of Miller's savings account as security for the loan; that the letter 
of December 27, 1961, regarding the Kutztown application, was based 
upon the same terms and conditions as had been advanced regarding the 
Reading application; but there was no specific mention ot collateral at 
this meeting. 
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41. In the renegotiations following the July 16, 1962 hearing, and 
prior to Sittler’s appearance as a witness, Miller discussed with him 
various alternative methods of securing the loan. Two methods of security 
described by Mr. Sittler as satisfactory to the bank concerned the secur- 
ing of the signature of Mr. Nathan Hoffman, Miller's brother-in-law, as 
a co-signer, with Mr. Hoffman signing the note, either with additional 
collateral, or merely on his own signature. Mr. Sittler had a credit 
check made of Mr. Hoffman's financial position and had some corres- 
pondence with him. According to Sittler, the bank would make available 
this loan of $10, 000 to Miller through any one of the methods set forth, 
but satisfactory collateral would be required. However, Sittler made 
clear that at the time he testified no firm commitment had been made, 
nor the method of collateral decided upon; and that the type of collateral 
to be involved would be determinative of the interest and rate of re- 
payment of the loan. 
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42. On October 7, 1963, Miller again took the stand, and noted that 
in July, 1962, he attempted to renegotiate the loan with the bank. He 
stated that he was "in the dark” about why such renegotiation was necessary, 
but that he understood it was because the letter of December 27, 1961, 
with regard to the Kutztown application loan commitment was not accepted 
in evidence. During this conversation with Sittler, Miller claims he 
found out for the first time he had pledged his savings account as col- 
lateral. During the renegotiations, Sittler presented several methods 
to Miller by which the loan could be secured. According to Miller, one 
of the methods suggested by Sittler, and followed by him, was to obtain 
the co-signatures of his sister and brother-in-law on his note. 

43. Subsequent to the Sittler testimony on November 8, 1962, a 
petition to enlarge issues was filed by Broadcasters on December 4, 1962, 
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requesting that additional issues be added to determine whether Miller 
had misrepresented his financial condition in both the Reading application 
and the instant filing. In an affidavit filed in connection with his opposi- 
tion to the petition, under date of December 28, 1962, Miller stated in 
pertinent part as follows: | 

[Note: A copy of the affidavit is printed in this Joint Appendix 
as:Bi-States Exhibit No. 12 (R &24-825) at JA p. 32.) | 


* * * * * 
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44. The petition to enlarge issues was denied by the Review Board 
on April 24, 1963. On May 13, 1963 Miller filed a petition to set aside 
the Memorandum Opinion and Order denying petition to enlarge issues 
and, in connection therewith, filed with the Board an affidavit which 
stated: 
[Note: A copy of the affidavit is printed in this Joint Regents 
as an attachment to the Petition to Set Aside Memorandum 
Opinion and Order, Filed by Saul M. Miller (R 758-759) 


at JA p. 22. | 
* | ® 
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The Review Board set aside its Order denying the Petition to Enlarge 
Issues, and enlarged the issues, as represented by issues 15(a), (b) 
and (c). ! 

45. Mr. Miller was recalled as a witness and testified May 7, 
1964. He stated that upon receipt of the second letter from Mr. 
Gartmann it was placed in a shoe box with other correspondence and 
he had never had reason to refer to this box or other correspondence con- 
tained therein, until the call from Mr. Gartmann concerning the letter. 
Miller was familiar with the testimony of Mr. Gartmann. In answer to 


inquiry by his counsel, Miller stated that he never discussed with 
| 
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Gartmann the subject of his savings accounts as collateral for the loan. 
Miller stated that Gartmann made no mention of a second letter con- 
taining terms and conditions of the loan; that Gartmann dictated a letter 
and handed it to him within minutes after it had been dictated and that 
this letter was filed with his application. 

46. Martin J. Gartmann, Assistant Treasurer of the Berks 
County Trust Company, testified subsequent to Mr. Sittler and Mr. 
Miller. He has worked in the Commercial Loan Department for the 
past 30 years and for the past 28 years has been one of the commercial 
lending officers. On November 19, 1958, Miller discussed with 
Gartmann the possibility of obtaining a loan in the amount of $10, 000 
for the purpose of constructing a radio station in Reading, Pennsylvania. 

47. Mr. Gartmann testified that the terms and conditions of such 
a loan were discussed, including the necessity of pledging the savings 
accounts of Miller for security. Miller informed Gartmann that he 
would like to have a letter that "simply indicated the bank's willingness 
to make the credit available." According to Gartmann, Miller was 
told: "Mr. Miller, I will have to give you another letter to indicate 
the terms and conditions under which this loan will be made so that if 
I am not in the bank or no longer around, whoever picks up the file 
will understand our terms and conditions." Whereupon, on November 19, 
1958, Gartmann dictated the following letters which were subsequently 
received by Miller: 
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November 19, 1958 


Mr. Saul M. Miller 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: | 


With further reference to our discussion with you in connection with 

a credit commitment from our institution, we are pleased to advise 
you that after giving your proposal due consideration we offer you 

a credit to a maximum of $10,000.00, which shall be good for a period 
of two years with an option for renewal of this commitment, should it 
be required, for an additional term to be mutually agreed upon at the 
end of the second year. 


Very truly yours, 


M. J. Gartmann | 
Assistant Treasurer 


November 19, 1958 


Mr. Saul M. Miller | 
520 Elm Street 
Reading, Pennsylvania 


Dear Mr. Miller: | 


Under separate cover I mailed you a letter of commitment which you 

will want to exhbit to the Federal Communications Commission. I 
suppose that is the correct name. You will notice that I did not refer 

to the terms and conditions under which this commitment for a maximum 
line of $10,000 was given. This letter, therefore, should be kept 
privately by you. | 


We have given this commitment on the basis of pledging your savings 
account No. B68245 as collateral security to the credit. At the moment 
there is $10,511 in this account which is ample to justify the commitment. 


When you are ready to avail yourself of this line of creditor any portion 
thereof, I wish you would arrange to meet with me one day in advance 
of the actual drawing of funds in order that we may prepare the docu- 
ments that are mandatory for us to have executed under the Pennsylvania 
Banking Code. 


In the meantime, if there are any further questions you may have, please 
do not hesitate to let me know. 


Very truly yours, 


M.J. Gartmann 
Assistant Treasurer | 
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48. During the discussion with Miller concerning collaterial for the 
loan, Gartmann does not recall any conversation about using a construc- 
tion permit as collateral. In fact, he did not even know the nature of a 
construction permit, and had only heard the term in connection with the 
building trade. The discussion involved only the loan of $10, 000 on the 
security assignment of Miller's savings account. According to Gartmann, 
Miller wanted a letter indicating the credit availability, "not spelling out 
any terms and conditions." The first letter of November 19, 1958 was 
furnished in compliance with that request. 

49. While not a common practice, it has been a policy of the bank, 
in connection with certain large loans, to keep their terms and conditions 
separate from the commitment. This is done in certain cases to avoid 
having competing banks make the same proposition to a borrower. How- 
ever, Gartmann could recall only one such loan and he could recall no in- 
stance in which such procedure had been adopted for a commitment to be 
filed with an agency of The United States Government. In this instance it 
was done so as not to lose Miller as a $15,000 savings account depositor. 

ULTIMATE FINDINGS AND CONCLUSIONS 


* * * * 
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5. Issues 6 and 15(a), (b) and (c) inquire into the finaical 
qualifications of Miller, and also whether, in his representations rela- 
tive to his financial ability to construct and operate his proposals, he 
made various misrepresentations in his application for Reading, Pennsyl- 
vania and his later application for Kutztown, or filed false affidavits 
with the Commission. Pivotal to a resolution of these issues are the 
facts and circumstances surrounding the loan commitment to Miller 
from the Berks County Trust, dated November 19, 1958, in the amount 
of $10,000, filed with Miller's application for broadcast facilities to be 
constructed at Reading, Pennsylvania. From the findings it must be 
concluded that the loan commitment of November 19, 1958 was an 
essential ingredient to a showing of Miller's financial qualifications, 


| 
toa 
43 
for Miller's available capital could not be found to be sufficient to provide 
for the construction and initial operation of the proposed Reading station, 
without consideration of such loan commitment. The $17, 000 available 
capital was insufficient to meet the cost of construction and initial opera- 
tion of the station and the $10, 000 loan. commitment from the bank was 
critical if Miller was to meet the test of financial qualification. Signi- 
ficantly, Miller represented in his Reading application that, of the 
approximately $17, 000 in available funds, more than $16, 900 consisted 
of amounts deposited in two savings accounts in the Berks ‘County Trust 
Company. Miller also submitted as part of his Reading application the 
November 19, 1958 letter of commitment. There was, however, no 
ention in such letter of any security requirements for the making of 
such loan. Subsequent events reveal that in his Reading application 
Miller misrepresented t the actual availability of funds and concealed 
from the Commission pertinent information with respect to the bank's 
loan commitment. | 
6. However, the: misrepresentation and concealment were not 
revealed until Miller became an appli icant for Kutztown and became in- 
volved in this proceeding, and after he had dismissed his Reading applica- 
tion. After 
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such dismissal, he filed an application for the Kutztown frequency, 
representing in his application the availability of $16,570 in funds, of 
which $14, 517.95 consisted of amounts deposited in the same two savings 
accounts specified in his Reading application. Subsequent to the Com- 
mission's designation of that application for hearing, an and specification 
of an issue regarding Miller's financial qualifications, Miller filed an 
amendment on February 2, 1962, submitted a letter of commitment for 
a loan of $10,000 from the same bank, dated December 21, 1961. 
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7. On December 28, 1962, in an affidavit submitted in connection 
with an opposition to enlarge issues filed with the Commission on 
January 4, 1963, in this proceeding, Mr. Miller swore that he could 
recall no conversation with either Mr. Gartmann or Mr. Sittler, two 
bank officials of'the Berks County Trust Company, as to the require- 
ment of any security for the bank's loan commitments of November 19, 
1958 and December 27, 1961, each for loans of up to $10, 000; and that 
he obtained a letter dated November 19, 1958, signed by Gartmann, and 
2 letter dated December 27, 1961, signed by Mr. Sittler, which were the 
loan commitments which he filed with the Commission. The affidavit 
also stated that "the first time anyone. . . raised with him any question 
concerning security or collateral for the possible $10, 000 loan from the 
Berks County Trust Company was during and immediately following the 
hearing held on July 16, 1962. . ." , 

8. The sworn statement in those respects was false, for the 
clear and unequivocal testimony of the bank officials establishes that 
Miller's principal savings bank account was to be security for the loan 
commitments and that, in connection with the Reading application, the 
bank prepared two letters on November 19, 1958, which were sent to 
Miller, one of which contained no mention of the collateral or other 
terms and conditions which Miller filed with the Commission, and the 
“private” letter which spelled out the collateral and terms and conditions, 
which was never filed with the Commission. Miller's affidavit was also 
faise insofar as it stated that the first time the bank or anyone raised 
the question of collateral for the loan was during and immediately 
following the hearing on July 16, 1962. For Gartmann made it clear to 
Miller orally on November 19, 1958 that his principal bank account was 
to be security for the loan commitment and sent him the "private letter 
of November 19, 1958, which confirmed that understanding of the security 
required for the possible loan. 

9. In addition to concealing the terms and conditions of the loan 
agreement, Miller made misrepresentations in his application for 
Reading, for in that application he represented that both of his bank 


[1014] 
cf 


45 


accounts were available as part of his liquid assets, when in fact the 
one in excess of $10, 000 had at that time been pledged as collateral for 
‘the loan commitment which Miller had received from the bank. 
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10. Miller continued his pattern of misrepresentations to this 
Commission when he filed the so-called public letter evidencing the 
loan commitment of December 27, 1961 for the Kutztown proposal, which 
he knew, or should have known, did not specify all the terms and condi- 
tions and significantly omitted any mention of the pledge of his bank 
account as security for such commitment, which had been the subject 
matter of the understanding between him and the bank. Miller pursued 
his attempt to deceive the Commission by his untruthful testimony that 
in July, 1962 he found out for the first time that he had pledged his bank 
accounts as security. The falsity of his testimony was established by 
both Mr. Sittler and Mr. Gartmann, officials of the bank from whom he 
had obtained the incomplete and misleading letters of loan commitment. 
Indeed, Mr. Miller so effectively mislead and deceived the Commission 
that, based on his untruthful statements, the Review Board denied 
Broadcasters’ petition to enlarge issues to inquire into his character 
qualifications. It was only on May 5, 1963, after a visit by Broadcasters' 
attorney with Mr. Gartmann, inquiring with regard to the Miller loan 
commitment, that his recollection was refreshed that he |had in a "shoe 
box" a private letter dated November 19, 1958, from the|bank, which 
recited that his savings accounts were to be considered as security for 
the loan of $10,000. The total incredibility of the circumstances under 
which he recalled the second and "private" letter is apparent when the 
contents thereof are read. In that letter it is made clear that both 
Gartmann and Miller understood that the full terms and conditions of the 
loan agreement were not to be filed with the Commission. It is also 
clear that it was Miller's intention that the full understanding on the loan 
be kept from the Commigsion, for the letter signed by Gartmann and 
addressed to Miller states that: 
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"Under separate cover I mailed you a letter of commitment which 
you will want to exhibit to the Federal Communications Commission. 

I suppose that is the correct name. You will notice that I did not 

refer to the terms and conditions under which this commitment 

for a maximum line of $10,000 was given. This letter, therefore, 

should be kept privately by you.” 

11. Miller fully understood the significance of the two letters, for 
he had requested from Gartmann a letter that "simply indicated the bank's 
willingness to make the credit available", and Gartmann informed him: 

"T will have to give you another letter to indicate the terms and 
conditions under which the loan will be made so that if Iam not 

in the bank, or no longer around, whoever picks up the file will 

understand our terms and conditions." 
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12. Thus, Gartmann made clear the purpose of the two letters and 
in the "private" letter of November 19, 1958, specified that "we have 
given this commitment on the basis of pledging your savings account 
No. B68245 as collateral security to the credit. At the moment there is 
$10,511 in this account which is ample to justify the commitment." The 
unusualness of the loan arrangement with Miller was verified by Gartmann, 
who stated he could recall no instance in which such a procedure had been 
adopted for a commitment to be filed with an agency of the United States 
Government. There was nothing in Miller's discussions with Sittler 
which reflected'any other or different understanding regarding the basis 
on which the bank's letter of December 27, 1961 was given. 

13. On the basis of the foregoing, it must be concluded that Miller, 
in his application for Reading, concealed and misrepresented facts from 
the Commission in order to mislead it with regard to his financial quali- 
fications. The objective was achieved, for had he revealed in his 
application that his savings account had been pledged as collateral for 
the note, undoubtedly the Commission would have raised questions 
regarding his financial qualifications. It also must be concluded that 
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Miller's affidavit of December 28, 1962 was filed in furtherance of the 
plan to deceive and mislead the Commission regarding his financial ability 
to effectuate the Kutztown proposal, for the bank's commitment of 
December 27, 1961 was secured by his savings account, a fact which he 
concealed from the Commission, Nor does Miller's testimony at the 
hearing give him any succor, for he continued to conceal the pertinent 
facts under inquiry for almost two years, until counsel for Broadcasters 
began discussions with the bank officials concerning the security for the 
various letters of commitment given to Miller. The pattern of conduct 
of Miller regarding his toncealments, misrepresentations and untruthful 
affidavit, and his testimony at the hearing, require his disqualification as 
an applicant. | 


14. Moreover, with regard to Issue 6, in view of the circumstances 
under which the loan coinmitment was made by the bank, Miller did not 
have the necessary funds to construct and operate the station proposed. 


However, the findings establish that the necessary amount of funds are 
now available to supplement Miller's existing capital, and it must be 
concluded that Miller has established hisfinancial qualifications, although 


his misrepresentations require his disqualification. 
. * ak * * 
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EXCERPTS FROM DECISION | 


By the Review Board: Berkemeyer and Slone. Board Member Kessler 
dissenting in part and issuing a statement. 


* * * | 
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Application of Saul M. Miller 

5. A chronology of pertinent events will aid in understanding our 
disposition of Miller's application. On December 9, 1958, Miller filed 
an application for a new standard broadcast station at Reading, Pennsyl- 
vania (BP-12660). The application indicated that Miller would require 
$34, 453.02 in order to construct the proposed Reading station and 
operate it for a period of three months. To meet this requirement, 
Miller proposed the 
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use of deferred payments on equipment in the amount of $10, 500; 
$17, 000 of existing capital, including $16,156 in savings accounts 
deposited in the Berks County Trust Company (hereinafter referred to 
as the Bank); and a $10,000 loan from the Bank, evidenced by a letter 
dated November 19, 1958, from the Bank to Miller and signed by Martin 
Gartmann, an Assistant Treasurer of the Bank. This letter (herein- 
after referred to as the "public” letter) did not refer to the terms, 
conditions or security for the loan. The public letter simply stated 
that the Bank offered Miller ". . . a credit to a maximum of $10, 000, 
which should be good for a period of two years with an option for 
renewal of this commitment, should it be required, for an additional 
term to be mutually agreed upon at the end of the second year." 

6. On January 22, 1960, Miller filed the subject application for 
Kutztown, with estimated cash requirements of $19,662. Miller's 
balance sheet showed liquid assets of $16,570, consisting of cash in 
savings accounts at the Bank and the cash value of his insurance. These 
were substantially the same personal assets relied upon to finance the 
Reading proposal. However, no reliance on a bank loan was indicated 
in the Kutztown application. Subsequently, by Order, FCC 61M-1182, 
released July 10, 1961, Miller's application for Reading was dismissed 
at his request. 
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7. On December 20, 1961, the Commission designated the subject 
applications for hearing, specifying, among other things, an issue to 
determine the financial qualifications of Miller. On February 9, 1962, 
Miller filed a petition for leave to amend his application to include a 
letter from the Bank, dated December 27, 1961, signed by Irwin C. 
Sittler, Assistant Treasurer, agreeing to lend Miller $10, 000 for the 
purpose of financing the Kutztown proposal. No mention of terms, 
conditions or security was made in this letter. On July 16, 1962, 
during the course of the hearing, the Examiner was requested to take 
official notice of the Bank's letter of December 27, 1961, | which Miller 
had submitted with his amendment. A-C objected because no mention 
was made of the security arrangement in connection with the proposed 
loan. The Examiner refused to take official notice of the |letter. 

8. On November 8, 1962, Sittler appeared as a witness for 
Miller. Sittler testified that the Bark's files showed that' ‘the original 
commitment to Miller, evidenced by the public letter, was based upon 
the pledge of Miller's savings accounts as collateral; and| that the letter 
to Miller, dated December 27, 1961, was an extension of the original 
co mmitment by the Bank, and was also conditioned on a pledge of the 
same savings accounts. However, Sittler could not testify of his own 
knowledge whether Miller actually knew that the Bank intended to use the 
savings accounts as security. 

9. On December 4, 1962, A-C filed a petition to ehlarge issues 
requesting that issues be added to deterrnine whether Miller had mis- 
represented his financial qualifications, based, in part, on A-C's 
contention that Miller represented to the Commission that he had both 
the loan and the savings accounts available when in fact the latter was 
pledged to obtain the 
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former. In an affidavit dated December 28, 1962, attached to his 
opposition, Miller stated that prior to the hearing, on July 16, 1962, 
the matter of security for the $10, 000 loan had never been discussed 
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by him with any representative of the Bank; that not until after July 16, 
1962, did he discuss with Sittler specifically the matter of security, and 
not until then did he learn that he would be expected to put up his savings 
account as security for the loan; and that previously he had assumed that 
the license and other assets of the station would be adequate security for 
the loan. The Review Board denied A-C's petition by Memorandum 
Opinion and Order, FCC 63R-206, released April 24, 1963. 

10. On May 13, 1963, Miller filed a petition to set aside the 
aforementioned Memorandum Opinion and Order. In an affidavit filed 
with the petition Miller stated that he had contacted Gartmann by 
telephone on May 3, 1963, in response to a letter he received from 
Gartmann; that during their telephone conversation, Gartmann told 
Miller that a Mr. Sarnton!’ had contacted him and requested information 
concerning Miller's borrowing of funds for a radio station; that Gart- 
mann referred to a "private" or "personal" letter Gartmann had sent to 
Miller on or about November 19, 1958 (hereinafter referred to as the 
“private” letter); that Miller then remembered that shortly after 
November 19, 1958, he received two letters from Gartmann, that on 
May 5, 1963, pursuant to a search, Miller found the private letter; that 
upon finding the private letter, Miller remembered reference in this 
letter to his savings accounts but still recalls no discussion with 
Gartmann concerning the use of the savings accounts as security; and 
that Miller gave no thought or consideration and attached no importance 
to the reference to the savings accounts in the private letter until he 
found the letter on May 5, 1963. 

11. The private letter, dated November 19, 1958, and signed by 
Gartmann, is addressed to Miller. The first two paragraphs of the 
private letter are as follows: 

"Under separate cover I mailed you a letter of commitment which 
you will want to exhibit to the Federal Communications Com- 
mission. I suppose that is the correct name. You will notice 
that I did not refer to the terms and conditions under which this 


commitment for a maximum line of $10,000 was given. This 
letter, therefore, should be kept privately by you. 


[1138] 


"We have given this commitment on ihe basis of pledging your 
savings account No. B68245 as collateral security to! the credit. 
At the moment there is $10, 511 in this account which is ample to 
justify this commitment." | 


2/ Bernton is the attorney for A-C. 
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12. On July 15, 1963, the Review Board released a Memorandum 
Opinion and Order, FCC 63R-206, setting aside its previous Order and 
enlarging the issues to inquire into Miller's qualifications to be a 
licensee. On October 7, 1963, Miller was recalled as a witness. 
Miller repeated the facts contained in his second affidavit (see paragraph 
10, supra), and testified that he declined other offers of financial assist- 
ance before negotiating the loan; that the subject loan was his first 
experience in borrowing from banks; that: his two accounts in the Bank 
were opened early in November, 19538; that at the November 19, 1958, 
meeting with Gartmann, Miller expla. ined his plans for establishing a 
radio station at Reading and showed Gartmann his bank books; that he 
explained to Gartmann that he would use the construction permit and 
other assets as security for the loan; and that he finally found the 
private letter after a search of several hours on two successive days 
following the telephone conversation with Gartmann on May 3, 1963. 

13. On April1, 1964, Gartmann was called as a witness. Gart- 
mann testified that he has worked in the commercial loan department 
of the Bank for the past 30 years; that he meets an average of 15 to 25 
customers a day on loan matters; and that he knew Miller socially prior 
to their meeting of November 19, 1958. With respect to that meeting 
Gartmann testified that Miller expla. ined his plans for establishing a 
proposed radio station at Reading; that the terms and conditions of the 
proposed loan were discussed; ‘that Miller, who had at least one bank 
book with him, first suggested the use of the savings account as collateral 
for the loan; that Miller asked Gartmann for a letter that “simply 
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indicated the bank's willingness to make the credit available", and that 
it was his "faint recollection” that the public letter was written while 
Miller was in his office and given to him at that time. Gartmann further 
testified that he told Miller that he would have to give him another letter 
to indicate the terms and conditions of the loan in case Gartmann was 
not available to handle the matter; and that the private letter was written 
after Miller left the office and thereafter mailed to Miller. 

14. Gartmann did not recall any conversation with Miller about 
using the construction permit as collateral for the loan. He stated that 


it was the Bank's policy in connection with certain large loans to keep 


their terms and conditions "private" in order to avoid having competing 
banks make the same proposition to a borrower. However, Gartmann 
could recall no other instance where the procedure used here had been 
used for 2 commitment to be filed with an agency of the United States 
Government. 

15. Miller resumed his testimony on May 7, 1964. Miller 
testified that upon receipt of the private letter from Gartmann it was 
placed in a shoe box which contained other correspondence and was stored 
in Miller's basement; that he never had reason to refer to this box until 
the May 3, 1963, call from Gartmann, that he had not suggested to Gart- 


mann that his 
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savings accounts be used as collateral for the loan; that the matter of 
security had not been discussed at the November 19, 1958, meeting with 
Gartmann; that Gartmann made no mention at the meeting of a second 
letter containing terms and conditions of the loan; and that Gartmann 
dictated a letter at the meeting, handed it to Miller within minutes 
after it had been dictated, and that this letter was filed with the Com- 
mission. 

16. The Examiner concluded that the "pattern of conduct of 
Miller regarding his concealments, misrepresentations and untruthful 
affidavits, and his testimony at the hearing, require his disqualification 
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as an applicant." In his exceptions and brief, Miller contends that a 
thorough examination of the facts, in chronological order, proves that 
Miller did not knowingly and/or intentionally engage in misrepresenta- 
tion or concealment. Facts which bear favorably upon Miller's credi- 
bility, he contends are: (1) if Miller needed more than $20, 000 to 
finance his proposal, there would be no reason or logic for Miller to 
agree to pledge $10, 000 of his ready cash so as to borrow $10, 000 from 
a bank; (2) the lack of any motive for Miller to deceive the Commission; 
(3) Miller's action in. "promptly and of his own volition” advising the 
Review Board of his discovery of the private letter; (4) Miller’ s lack 
of business experience, including seeking a loan from a bank; (5) the 
lack of evasive or contradictory statements in Miller's testimony and 
Miller's demeanor and conduct while he was a witness and present at the 
hearing. | 

17. Miller also contends that certain facts should be taken into 
consideration in weighing Gartmann's testimony, as follows: 

(1) Gartmann's testimony concerning the November 19, 1958, meeting 
with Miller was given on April 1, 1964, over five years after the event; 
(2) Gartmann has met an average of 15 to 25 persons a day concerning 
loans over a period of 28 years; (3) the fact that Gartmann had the 
private letter in his files may have led him to believe that he discussed 
security with Miller at the November 19, 1958, meeting; (4) Gartmann's 
verbatim quotations of statements made almost five and one half years 
earlier, particularly after he had testified that he had only “faint 
recollection" of handing the public letter to Miller at the meeting; and 
(5) "the reason the loan letter did not mention security because it was 
the Bank's policy not to set forth security requirements in loan letters 
80 as to discourage competing banks from offering better terms." 

18. The Board is not persuacied by Miller's arguments. Resolution 
of the mtsrepresentation issues turns on the question of whether Miller 
knew, prior to the July 16, 1962, hearing, that his savings account was 
to be used as security for the proposed loan. While Miller" s actual 


knowledge of this fact cannot be determined with absolute certainty, the 
| 
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record evidence clearly supports the conclusion that Miller was aware, 
from the time the loan was negotiated on November 19, 1958, that his 
savings account was to be used as collateral for the loan. 


[1140] 

19. The testimony of Miller and Gartmann concerning their 
November 19, 1958, meeting is clearly contradictory. Gartmann stated 
that security was discussed; that the public letter was prepared at 
Miller's request; that Miller suggested the use of the savings account as 
collateral, and' that this arrangement was agreed upon; and that he told 
Miller that he would have to give him the private letter. All of these 
facts were denied by Miller. 

20. Certain uncontested facts, however, support Gartmann's version 
of this meeting. Gartmann knew Miller prior to the meeting; Miller 
opened the subject account in the same month that the meeting took place; 
Miller took his bank books with him to the meeting; except as to the time 
that he gave Miller the public letter, Gartmann's recollection of the 
incident is clear, vivid, and internally consistent; the terms of the private 
letter imply a previous agreement by the parties; the private letter was 
sent in accordance with the events as described by Gartmann; and Gart- 
mann is a completely disinterested witness, and no allegation of bias or 
prejudice against Miller was alleged or shown. All of these facts are 
consistent with Gartmann's version of the meeting. 

21. Even if Miller's version of the meeting were accepted, it seems 
incredible that Miller, who admits receiving the private letter and noticing 
that it said something about savings accounts, either completely mis- 
understood its clear and plain meaning, or completely forgot about it 
until after its contents were revealed to an opposing applicant's attorney. 
The alleged facts that Miller had never previously negotiated a bank loan 
and was inexperienced in such matters should have made him all the 
more curious about this "incomprehensible" and "unexplained" letter. 
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22. Miller argues that there would be no reason to pledge $10, 000 
cash so as to borrow $10,000 from a bank. Miller's motives need not 
be ascertained in order to determine whether his conduct is disqualifying. 
However, Miller's application, without the loan, indicates a cash re- 
quirement of $19, 662, and $16,570 in available cash. Therefore, if 
Miller desired to show greater financial resources than he actually had 
available, a motive for this conduct would exist. 3/ Miller argues that he 
"voluntarily" advised the Review Board of the private letter as soon as 
he learned of its existence. However, Miller did not inform the Com- 
mission of the private letter until after he discovered that counsel for 
A-C had learned of the matter. Finally, Miller argues that his testimo ny 
was direct and uncontradictory. However, Miller testified at one time 
that the matter of security was never discussed prior to the July 16, 
1962, hearing; and on another occasion he testified that he explained to 
Gartmann, at the November 19, 1958, meeting that he would use the 
construction permit and other assets of the station as security for the 
loan, | 
| 


| 
3/ Miller testified that he could have made other arrangements for 
financing his proposal, but this testimony was not corroborated, and 
there is no indication in the record of the details or difficulties involved 


in such "other arrangements." 
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Another (although more minor) inconsistency is found in Miller's testi- 
mony that the public letter was handed to him at the November 19, 1958, 
meeting, whereas in his affidavit filed on May 13, 1963, Miller states that 
"ghortly after" November 19, 1958, he received two letters from Gart-. 
mann. We conclude that Miller was aware of the terms of the loan from 
its inception. 

23. In view of the fact that the record evidence does not support 
Miller's contention that he was unaware that his savings account was to 
be used as security for the proposed loan prior to the July 16, 1962, 
hearing, we must conclude that Miller did not sustain his burden of 
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proof under the misrepresentation issues, and resolve these issues 
against Miller. The mitigating factors alleged by Miller (see paragraph 
16, supra) are not persuasive. Under these circumstances, we cannot 
find that Miller possesses the requisite qualifications to be a Com- 
mission licensee, and his application will therefore be denied. 


* * * * * 
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Ir IS FURTHER ORDERED, That the applications of Saul M. 
Miller (Bp-13844) for a new standard broadcast station (1510 ke, 250 w, 
daytime only, Class ID) at Kutztown, Pennsylvania, and of E. Theodore 
Mallyck and William E. Allaun, Jr., d/b as A-C Broadcasters 
(BP-14890) for a new standard broadcast station (1510 ke, 5 kw, DA- 
Day, Class Il) at Annville-Cleona, Pennsylvania ARE DENIED. 


/s/ Donald J. Berkemeyer 
Member, Review Board 
Federal Communications Commission 


Released: June 25, 1965 


[1165] 
[Received July 26, 1965, FCC] 


EXCE RPTS FROM 
PETITION FOR RECONSIDERATION AND RE-OPENING OF THE RECORD 


* * * * * 
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16. In rejecting Petitioner's contention that there is no reason 
whatsoever to pledge well in excess of $10, 000. 00 4/ so as to borrow 


$10, 000. 00 from a bank, the Board stated that if Miller desired to show 
greater financial resources than he actually had available, a motive for 
misrepresentation would exist. In so concluding, the Board disregarded 
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as “uncorroborated" Petitioner's testimony that there were available to him 
other arrangements for financing his proposal. For the first time, then, 
there has arisen in this case the question of whether there should have 
been corroboration of matter which would bear upon the question of whether 
Petitioner wilfully misrepresented his financial qualifications to the Com- 
mission. (Decision, Page 7, Footnote 3). | 

17. As indicated in the attached. affidavit of Samuel R. Liever, a 
local attorney and long-time friend of Petitioner, the corroboration as to 
lack of motive is available. In his affidavit, Mr. Liever, who is willing 
to testify in this proceeding, states that as long ago as 1958, he offered 
to lend Petitioner $50, 000. 00 for use in construction and operation of 
Petitioner's station. In concluding that Petitioner did not meet his bur- 
den on the misrepresentation issues, the Review Board has determined 
that Petitioner had motive to misrepresent his financial condition. As 
set forth, in Mr. Liever's affidavit, the motive does not actually exist. 
Petitioner actually had available to him other means of financing the 
establishment of his proposed station. | 

18. The lack of Petitioner's motive to deceive the Commission in 
making financial representations is further corroborated by the affidavit 
of Petitioner's attorney, Robert M. Booth, Jr. Mr. Booth states that 

| 


at the time 


ee 

4/ The Board Decision (Para. 22) indicates that Petitioner would have 
had to pledge $10, 000. 00 of his savings to obtain a $10, 000. 00 credit 
commitment. This is not consistent. The Board Decision clearly in- 
dicates that more than $10, 000. 00 was on deposit in the bank when 
Petitioner negotiated his loan commitment. (Decision, Paragraphs 5, 6). 
Actually, Miller would have had to pledge at least $15, 000. 00 in savings 
to get the $10, 000. 00 loan commitment if the credit commitment of 
November, 1958 were used. (See Miller, Ex. 30, 31). 
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he consulted with Petitioner concerning Petitioner's finances he 
recommended that Petitioner consider obtaining a loan from a bank or 
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other lending institution and that such a letter need only show a willingness 
to make the funds available, that he did not tell Petitioner that any credit 
commitment from a bank need set forth terms or security because the 
practice of the Commission at that time was to not actually require such 
information. Mr. Booth states that when he received from Petitioner the 
letter of November 19, 1958, subsequently filed with Petitioner's Reading 
application, he advised Petitioner that the letter was satisfactory and 
would meet requirements of the Commission. Mr. Booth further states 
that the Commission never raised any question as to adequacy of finance 


for Petitioner's Reading application, and that after said application was 


dismissed and the Kutztown application was designated for hearing he 


recommended that Petitioner obtain from the Berks County Trust 
Company a credit letter similar to that which had been used with the 
Reading application, and that he did not question adequacy of the credit 
commitment until July 16, 1962. Mr. Booth's affidavit indicates that he 
carefully investigated the facts and that he honestly believes that Petitioner 
misunderstood the circumstances under which security was to be provided 
for the credit commitment. Mr. Booth states that he believes a grievous 
injustice has been done to Mr. Miller's character and credibility as a 
result of the Review Board's Decision. Because he believes he may 

have unwittingly contributed to the situation by advice given to Petitioner 
in 1958, Mr. Booth has indicated that he would like the opportunity to 
appear as a withess at any further hearing which might be ordered on 
Petitioner's application. 

19. Additional evidence of lack of motive to deceive is available 
from the attached affidavits of local citizens, all of them long-time 
acquaintances of Miller, and all of whom are willing to testify that he is 
of good character. Surely, it is appropriate to re-open the record and 
consider such testimony before issuing a decision which will deprive 
Petitioner of his livelihood. 
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20. Particularly is it important for the Review Board to reconsider 
its decision denying Petitioner's application in the unique circumstances 
of this case. Petitioner has not been found to have wilfully deceived or 
misled the Commission. Rather, the Review Board decision was 
specifically limited to concluding that Petitioner did not sustain his bur- 
den of proving that he did not intentionally deceive the Commission. The 
use of a double negative in reaching the ultimate conclusion is hardly . 
conducive to effective administration of justice. In this case, as has 
been shown, the effect will be subversion of the Commission's allocation 


policy,” as well as professional destruction of a man who has over the 
course of many years built up 2 richly deserved reputation for truth and 
fair-dealing. Because, as the Board has conceded, the present state of 
the record supports no convincing or affirmative showing that Petitioner 
intended to deceive the Commission with respect to his financial proposal, 
elementary fairness requires, at the least, further evide: tiary inquiry. 
For the foregoing reasons, it is respectfully requested that the 
Review Board reconsider its Decision of June 25, 1965, which denied 
the application of Saul M. Miller for construction permit for new standard 
broadcast station at Kutztown, Pennsylvania, and that the record be 
re-opened for further hearings on the misrepresentation issues designated 
with respect to Miller's application by the Review Board Memorandum 
Opinion and Order released July 15, 1963. | 
Respectfully submitted, 
SAUL M. MILLER _ 


By /s/ J.F. Hennessey 
His Attorney| 


ee 


July 26, 1965 


so eo ees | 
5/ Establishment of a new radio station at Kutztown, Pennsylvania, 
is not possible in view of the new Commission Rules. — 
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July 23, 1965 


COMMONWEALTH OF PENNSYLVANIA : 


: SS 
COUNTY OF BERKS : 


The undersigned, SAMUEL R. LIEVER, being duly sworn does 
hereby depose and say that as of January, 1958 I offered to loan to 
SAUL M. MILLER the sum of $50, 000. 00 for use in his radio venture. 
My offer of said loan in the sum of $50,000.00 is still open and said 
money is available for that purpose. 

In addition, I am willing to testify before any proper governmental 
authority in Washington, D.C. to substantiate the contents of this 
affidavit. 

/s/ Samuel R. Liever 
[JURAT the 23rd day of July, A.D. 1965] 
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District of Columbia ) ss 
) 


Robert M. Booth, Jr., being duly sworn, deposes and says as 
follows: 

1. That he has been engaged primarily in the practice of 
communications law before the Federal Communications Commission, 
the United States Court of Appeals for the District of Columbia Circuit, 
and the Supreme Court of the United States continuously since November 
1, 1945; 

2. That on June 13, 1958, he was retained by Saul M. Miller to 
assist in the preparation of an application for a construction permit for 
anew standard broadcast station at Reading, Pennsylvania, to be filed 
with the Federal Communications Commission; 


pam 


3. That at a conference with Mr. Miller in Washington, D.C. on 
June 13, 1958, he reviewed Mr. Miller's plans, outlined the material 
required by FCC application Form 301, and discussed the financial 
showing required; 

4, That during the discussion on June 13, 1958, and in subsequent 
telephone conversations with Mr. Miller, he recommended | that Mr. 
Miller show in the application that the proposed construction of the 
station at Reading would be financed by use of his funds on hand and by 
purchase of equipment under a deferred payment plan; | 

5. That he also recommended that Mr. Miller show that additional 
funds were available should the actual cost of construction ‘exceed his 
estimates, suggested that Mr. Miller consider a loan trom a bank or 
other lending institution, and stated that a letter from a bank or other 
lending institution need only show a willingness to make te funds 
available; 

6. That during the discussions concerning a loan alt letter from 
a bank or other lending institution, he did not tell Mr. Miller that any 
letter evidencing a willingness to make a loan need set forth terms or 
security because the practice of the Commission at that time was to 
not actually require such information; | 
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7. That when he received from Mr. Miller the letter of the Berks 
County Trust Company, dated November 19, 1958, and signed by Martin 
J. Gartmann as Assistant Treasurer, he advised Mr. Miller that the 
letter was satisfactory and would satisfy the requirements of the 
Commission; | 

8. That the Commission, when processing Mr. Miller's Reading 
application, which was filed on December 9, 1958, never raised with 
him or Mr. Miller any question concerning the adequacy | of the Bank 


letter of November 19, 1958, or Mr. Miller's financial quautfications; 


[1177] 
62 


9. That, after Mr. Miller's Reading application had been dis- 
missed at Mr. Miller's request and a subsequently filed application by 
Mr. Miller for a construction permit for a new standard broadcast 
station at Kutztown, Pennsylvania, had been designated for hearing upon 
issues which included one questioning Mr. Miller's financial showing 
and qualifications, he recommended to Mr. Miller that another letter 
be obtained from the Berks County Trust Company similar to the 
letter submitted with the Reading application; 

10. That, once again, he did not tell Mr. Miller that the second 
Bank letter should refer to terms or security because the practice of the 
Commission at that time was to not actually require such information; 

11. That the question of terms and security for the proposed Bank 
loan first arose during the hearing on July 16, 1962, that Mr. Miller 
stated to him that he did not recall any discussions with either Mr. 
Gartmann or Irvin C. Sittler, Assistant Secretary of the Berks County 
Trust Company who wrote and signed a letter dated December 27, 1961, 
concerning terms and security for the loan other than that he understood 
from his discussion with Mr. Gartmann, that the construction permit 
and other business assets of the station would be sufficient security and 
that he recommended that Mr. Miller, upon his return to Reading discuss 
once again the! matter of terms and security with an officer of the Bank; 

12. That, after the mutually exclusive applicant filed a petition to 
enlarge the issues on December 4, 1962, he assisted Mr. Miller in 
preparation of an affidavit dated December 28, 1962, 


[1178] 
which was filed with Mr. Miller's opposition to said petition; 

13. That throughout the lengthy discussion which occurred while 
preparing Mr. Miller's affidavit of December 28, 1962, the question of 
terms and security for the proposed bank loan was discussed and Mr. 
Miller repeatedly stated that he understood that the construction permit 
would be acceptable security; 
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14. That, because a loan from the Bank would be required only 
after the station commenced operation and then only if construction 
costs were greater or revenues were less than anticipated, he assumed 
that the construction permit and other assets, such as accounts 
receivable, would be acceptable security for a loan; 

15. That, following the finding of Mr. Gartmann’s so-called 
“private” letter of November 19, 1958, Mr. Miller visited him in 
Washington and, during the conversation which preceeded the preparation 
of Mr. Miller's affidavit of May 7, 1963, repeatedly reaffirmed his 
earlier statements that he had completely forgotten about receipt of 
Mr. Gartmann's "private" letter, that he had paid no attention to the 
statements in that letter when received because he assumed that Mr. 
Gartmann had understood that the construction permit of the Reading 
station would be used as security, and that Mr. Miller insisted that 
the misstatements in his affidavit of December 28, 1962, be corrected 
even if it would result in denial of his Kutztown application; 

16. That he visited Reading, Pennsylvania, on May 24, 1963, 
and conferred with Mr. Gartmann and an attorney for the Berks County 
Trust Company concerning Mr. Miller's discussions with Mr. Gartmann 
on November 19, 1958 and the writing of the so-called “private” letter 
by Mr. Gartmann; 

17. .That he would have withdrawn from the case if he had believed 
that Mr. Miller was not telling the truth concerning his recollection of 
his conference with Mr. Gartmann on November 19, 1958; and 

18. That he sincerely believes a grievous injustice has been done 
by the adverse conclusions of the Decision of the Review Board con- 
cerning Mr. Miller's character and credibility, and that he 
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[1179] 
may have unwittingly contributed to the situation by the advice he gave 
Mr. Miller in 1958, and would like the opportunity to appear as a witness 
at any further hearing on Mr. Miller's application which might be ordered. 
/s/ RobertM. Booth, Jr. 
[JURAT this 26th day of July, 1965] 


[1207] 


MEMORANDUM OPINION AND ORDER 

By the Review Board: Berkemeyer, Slone, and Kessler 

1. The Review Board has under consideration: (a) a petition for 
reconsideration and reopening of the record, filed on July 26, 1965, 
by Saul M. Miller; (b) oppositions, filed by E. Theodore Mallyck and 
William E. Allaun, Jr., d/b as A-C Broadcasters, and the Broadcast 
Bureau, on August 9 and August 24, 1965, respectively; and (c) a reply 
and a petition to accept late filing thereof, filed September 7, 1965, by 
mitier.2/ 

2. By Decision, 38 FCC 1374, FCC 65R-242, released June 25, 
1965, the Board denied the application of Miller for a new standard broad- 
cast station (1510 kc, 250 w, daytime only, Class II) at Kutztown, 
Pennsylvania; and the mutually exclusive application of A-C Broadcasters 
for a new standard broadcast station (1510 kc, 5 kw, DA-Day, Class II) 
at Annville-Cleona, Pennsyivania.2/ In his petition, Miller requests 
that the Board reconsider the Decision insofar as his application was 
denied and reopen the record for further testimony under the "misrep- 
resentation issues.” 


1/ In the petition to accept late filing of reply, Miller's counsel states 
that the reply was not timely filed because he erroneously co mputed the 
last day for filing by one day. No opposition has been filed to this 
petition. Accordingly, Miller’s reply to the ice als will be accepted 
for filing by the Board. 
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2/ Board Member Kessler concurred in the denial of Miller" 8 
application, but dissented to the denial of A-C Broadcaster’ s application. 
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3. In support of his requests, Miller first argues that since the 
competing application of A-C Boradcasters was denied, in part, for 
failure to meet the basic requirements of Section 713. 30(b) lof the Rules, 
and since Miller's application would privide Kutztown with a first local 
transmission service, a denial of Miller's application for failure to 
meet the burden of proof under misrepresentation issues would not be 
consistent with Section 307(b) of the Act. Miller next contends that 
the result of the Board's decision will be to deprive Miller of his 
livelihood since "the end result of this decision will inevitably be the 
virtuai ostracism of petitioner [Miller] from the industry which he 
loves. . ." 

4. Miller further contends that the fundamental question in this 
case is whether anyone with $15,000 cash on deposit in a savings account 
would knowingly piedge such funds to secure a bank commitment of 
$10, 000. 3/ Miller points to the Board's statement that a motive for such 
conduct could exist if Miller desired to show greater resources than he 
actually had available, and to the Board's statement that there was no 
corroboration for Miller's testimony that he could have le other 
arrangements for financing his proposal. Miller requests the opportunity 
to show that such a motive for the misconduct did not exist by the testi- 
mony of Samuel R. Liever, who is alleged to have offered to lend Miller 
$50, 000 to finance his proposed station in 1958, and the testimony of 
Miller's counsel, who is alleged to have advised Miller to obtain bank 
letters of commitment which need not refer to the terms or security 
of the loan. — 4/ qnis testimony would, Miller contends, corroborate 


Miller's testimony, and show that no motive for misrepresentation 
existed. | 

5. Finally, Miller alleges that the Board did not conclude that 
he wilfully deceived or misled the Commission; rather the Board found 
that Miller did not sustain his burden of proof under the misrepresentation 
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issues. Miller contends that to require him to prove that he did not 
intentionaily deceive the Commission involves the use of a double 
negative, which is "hardly conducive to effective administration of 
justice”. Citing D and E Broadcasting Co., FCC 65-620, 5 RR 2d 475, 
released July 16, 1965, in his reply, Miller states that the Commission 
has recognized that it is unfair to impose the burden of proof on the 
applicant where "character issues" are added, and that in such cases 
it is incumbent on those making the charges to come forth with sufficient 
evidence to sustain the burden of proof. 


3/ At the time the loan arrangement was entered into the account 
piedged contained $10, 511. See paragraph 11 of the Decision. 


4/ Affidavits of Miller's counsel and Liever, together with three other 
affidavits attesting to Miller's good character, were submitted with the 
petition. 
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6. The Board is not persuaded by Miller's petition. Miller's 
contention that his application should be granted because it would ful- 
fill the purposes of Section 307(b) is clearly erroneous. Miller's applica- 
tion was denied pursuant to issues which relate to his basic qualifications. 
The Commission has held, and the Court of Appeals agreed, that an appli- 
cant must first establish that it is qualified before any consideration can 
be given to the Section 307(b) issue. See Guinan Realty Company v. FCC, 
11 U.S. App. D.C. 371, 297 F. 2d 782 (1961). Thus, if an applicant is 
not qualified, the question of need for his proposed service becomes moot. 

7. Miller's request to reopen the record for the purpose of offering 
corroborating testimony will be denied. The Commission has consistently 
held that a petition to reopen the record will be granted only when there 
is newly discovered evidence or there are unusual or compelling circum- 
stances. See Rockland Broadcasting Company, FCC 63R-402, 25 RR 893; 
Kern Radio Dispatch, FCC 60-1360, 20 RR 967; and Community Tele- 
casting Corp., FCC 60-1495, 20 RR 1104. Neither of these factors is 
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present here. In WNOW, Inc., FCC 65-162, 4 RR 2d 857, | which also 
involved a petition for reconsideration after an adverse Devision had 
been released, the Commission held that an applicant will not be per- 
mitted an additional opportunity to present material which has been 
continuously available, in order to make a better case for grant of its 
application. Miller has made no showing which might warrant accept- 
ance of his belated offer, or deviation from the principle enunciated in 
the WNOW case. 5, 

8. Even if Miller's request were to be granted, we do not believe 
the proferred testimony would be of decisional significance. The fact 


that Miller's counsel suggested that a letter of commitment should be 
obtained and that it need not mention the security provisions, and the 
fact that a third party offered to lend Miller funds to finance his pro- 
posal only tend to show that the bank commitment may have been un- 
necessary, and therefore, that there was no apparent motive for 
Miller's misconduct. The advice of Miller's counsel was given in con- 
nection with the Reading and Kutztown applications sometime prior to 
1962, and other sources of financing were allegedly available at those 
times. Hence, neither the advice of counsel nor the availability of other 
funds can serve to explain Miller's subsequent testimony | that not until 
July 16, 1962, was he aware of the fact that the bank required the 
savings account as collateral when, in 1958, the bank committed itself 
to make the loan. Moreover, aS stated in our Decision, Miller's 
motives need not be ascertained in order to conclude that his conduct is 
disqualifying. Even 


———— 


5 5 / The issues involved were designated on July 15, 1963. The record 
was not closed until May 25, 1964. ‘There is no allegation that the pro- 
ffered testimony was not continuously available during this period. Indeed, 
much of what is offered was before the Board in pleading or argument 
prior to issuance of the Decision. 
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if it were established that Miller's deceptions were unnecessary or 
served no purpose, this would not, in itself, alter our decision. See 
FCC v. WOKO, 329 U.S. 223, 227 (1946). The presence or absence of 
motive for wrong-doing is relevant only in determining whether miscon- 
duct occurred. See West Central Ohio Boradcasters, Inc., FCC 65-683, 
released July 27, 1965. Here, there is abundant evidence, aside from 
the factor of motive, of Miller's misconduct. See paragraphs 18-22 of 
the Decision. Therefore, the fact that Miller could establish that a 
motive for his conduct is not readily apparent would not alter our 
determination. 

9. The allegations made in Miller's petition misconstrue the 
bases of the Board's ultimate conclusion. Therefore, in order to 
clarify our position, we will reiterate and amplify the grounds upon 
which we based this conclusion. The misrepresentation issues in this 
proceeding involve a determination of whether Miller misrepresented 
his financial qualifications, and whether Miller filed false affidavits 
with the Commission. In both his Reading and amended Kutztown 
applications, in order to establish his financial qualifications, Miller 
represented that he had available funds in the form of a bank loan and 
cash in a savings account. Miller filed bank letters of commitment 
in conjunction with both applications, neither of which mentioned the 
security for the'loan. As a matter of fact, the savings account which 
Miller represented was available for financing his proposals was to be 
the security for the loan. In two affidavits filed in response to petitions 
to enlarge issues, Miller indicated that he was unaware that his savings 
account was to be used as security for the loan at the time he represented 
that both were available. However, the bank official who negotiated the 
loan with Miller testified, among other things, that when the original 
loan agreement was made, Miller first suggested the use of his savings 
account as collateral, that the use of the savings account was agreed 
upon, and that he mailed Miller a letter embodying the terms of the loan 
arrangement. After its existence was discovered by opposing counsel, 
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Miller admitted receiving this letter. Based on the foregoing and other 
evidence, the Board concluded "that Miller was aware of the terms of 
the loan from its inception." Thus, Miller misrepresented | his financial 
qualifications and filed false affidavits, and for these reasons it is 
affirmatively concluded that Miller does not possess the requisite 
character qualifications to be a licensee. The Board's statement, in its 
Decision, that Miller did not meet his burden of proof under the misrep- 
resentation issues rested on these reasons, and the statement was not 
intended to imply that the Board's conclusion under these issues was 
based purely on negative considerations viz., Miller's failure to show that 
he was not guilty of any misrepresentations or other misconduct. 
10. In view of the foregoing, the record evidence would not have 
permitted us to conclude that Miller was qualified. Moreover, we do 
not believe that the burden of proof was improperly placed on Miller. 
Miller's reliance upon D and E Broadcasting Co., supra, is misplaced. 
While the Commission in that case stated that as a general rule the burden 
of proof | 
| 
[1211] | 
on a character qualifications issue should be on the proponent of the 
issue, it also indicated that a departure from this general rule would 
be justified, depending upon the circumstances of the case. In elabora- 
tion of the circumstances in which a departure from the general rule 
would be justified, the Commission subsequently stated, in Elyria-Lorain 
Broadcasting Company, FCC 65-857, released September | 29, 1965, that 
where the facts relating to the added issues are peculiarly) |within the 
knowledge of the applicant, it is appropriate to require the applicant to 
have the burden of proof. In the instant proceeding, the relevant facts 
were within the peculiar knowledge of “the applicant. Thus, Miller was a 
participant in the conversation in which the loan arrangements were 
made, any other financial arrangements Miller might have made were 
within his knowledge, the private letter of commitment was in his 
possession, and the misrepresentation issues turn on Miller's knowledge 


| 
| 
' 
| 
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of the financial arrangements. It is noteworthy that the misrepresenta- 
tion issues were actually specified in response to a petition filed by 
Miller in wvhich'he revealed the existence of certain facts warranting the 


addition of the tequen Under these circumstances, it cannot be said 


that the Board was in error in basing its conclusion upon the applicant's 
failure to sustain his burden of proof. 


ACCORDINGLY, IT IS ORDERED, This 19th day of November, 
1965, That the petition to accept late filing of reply, filed September 7, 
1965, by Saul M. Miller, IS GRANTED; and that the petition for recon- 
sideration and reopening of the record, filed by Miller on July 26, 1965, 
IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 


Released: November 23, 1965 


6/ We also point out that although the misrepresentation issues were 
specified on July 15, 1963, and the Board's Decision was not released 
until June 25, 1965, no request was made by Miller to shift the burden 
of proof. 
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EXCERPTS FROM 
MEMORANDUM OPINION AND ORDER 


Commissioner Hyde for the Commission (Commissioner Bartley dis- 
senting and voting to affirm the Review Board; Commissioner Cox not 
participating): 


1. The Commission has before it for consideration an application 
for review of the Review Board's Decision (FCC 65R -242, | released 
June 25, 1965), filed August 9, 1965, by E. Theodore Mallyck and 
William E. Allaun, Jr., d/b as A-C Broadcasters (A-C); oppositions 
thereto filed August 31, 1965, by Saul M. Miller and the Broadcast 
Bureau; an application for review of the Board's decision and its 
Memorandum Opinion and Order (FCC 655R -414, released November 23, 
1965), filed December 30, 1965, by Saul M. Miller (Miller); an opposi- 
tion thereto filed January 26, 1966, by the Boardcast Bureau; anda 
reply to the opposition filed February 14, 1966, by Miller. 


2. The Miller application for review is denied. Review of 
| 
A-C's application is granted to the extent hereinafter shown. 


* * * * * 
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[Tr. 673-F] 


x 


SAUL M. MILLER 


was called as a witness and, having first been duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. BOOTH: 

Q. Will you give your name? A. Saul M. Miller. 

Q. Where do you live, Mr. Miller? A. 520 Elm Street, 
Reading, Pennsylvania. 

Q. Are you the applicant in this proceeding? A. Iam. 

Q. Where and when were you born? A. Reading, Pennsylvania, 
October 26th, 1917. 

Q. For how long have you lived in Reading? A. I have lived 
in Reading all my life with the exception of four years’ military 
service. 

Q. When did you enter military service? A. November 18th, 
1941. 


[Tr. 673-1] 
* * * 
BY MR. BOOTH: 
Q. Prior to the start of your military service had you been 
employed in any way in radio broadcasting? A. I did some part-time 


work recording commercials. Actually, I was a high school student 


at the time. 

Q. Following your return from the military service, what did you 
do in the way of employment? A. I came out of the service in October 
of '45 and I went to work in a jewelry store for the Christmas holidays, 


[ Tr. 673-J] 
| 


13 | 
and in early 1946 I joined WRAW, the NBC affiliate in Reading, 
Pennsylvania, as a staff announcer. | 

Q. Did you continue in the duties of staff announcer at WRAW or 
did you progress to some other duties? A. I was promoted to program 
director at WRAW after about six years as an announcer. | 
Q. Are you still employed at WRAW ? A. Iam not. 
Q. When was your employment at WRAW terminated? A. It was 
terminated in December 1958. 
Q. At that time were you program director of the station? A. I was. 
Q. Will you please tell us the circumstances under! which your 
employment was terminated? | 


[ 673-J] 

MR. BERNTON: Mr. Examiner, I object to that. 

MR. TACY: I join in that. 

MR. BERNTON: Certainly the circumstances under which he was 
discharged can have absolutely nothing to do with the matter of his 
expertness with respect either to the community characteristics of 
Kutztown or the operating requirements, financial operating requirements, 
of the radio station. 

PRESIDING EXAMINER: I will. sustain the objectio 

BY MR. BOOTH: 

Q. Following the termination of your employment at WRAW what 
did youdo? A. I free-lanced, announcing, recording commercials for 
various clients and advertising agencies in the Reading area, and in 
May of 1959 I joined WPAZ in Pottstown as an announcer, 

Q. Are you still employed at WPAZ? A. Iam. | 

Q. How far is Pottstown from Reading? A. Approximately 18 miles. 

Q. Where is Kutztown with respect to Reading? A. Kutztown is 


about 18 miles Northeast of Reading on Route 222. 
Q. Have you ever visited Kutztown? A. Ihave. 
Q. Can you give us some estimate as to the number of times 


you have been in or passed through Kutztown in the last | 


y es 
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15 years? 

MR. BERNTON: I object to that, Mr. Examiner. 

PRESIDING EXAMINER: Overruled. 

Answer the question. 

THE WITNESS: I would say in the neighborhood of 250 times. 


* * * * * 


[Tr. 1231] 
* * * * * 

MR. BOOTH: Mr. Examiner, at the hearing on July 16, 1962 
we asked that official notice be taken of a letter contained in Mr. 
Miller's application written by Mr. Irvin C. Sittler of the Berks County 
Trust Company concerning a loan which his bank indicated that they 
would be willing to make to Mr. Miller. There was objection by Mr. 
Bernton who stated at the time that he wanted the right to cross-examine 
Mr. Sittler because there was nothing stated in the letter as to the 


security which might be required, if any, for the loan, the interest rate 


and terms of repayment. 

Rather than take depositions of Mr. Sittler, we have arranged to 
have him come to Washington. He is in the hearing room now and I 
would like to call him as our next witness. 

PRESIDING EXAMINER: Ali right. Incidentally, I don't know 
whether I stated it or not, but your request for official notice will be 
denied. 

MR. BOOTH: Well, I would assume that it had or I wouldn't 
have Mr. Sittler here. 

Whereupon, 
IRVIN C. SITTLER 
was called as a witness on behalf of Saul M. Miller, and having been 


\[Tr. 1233] 


[Tr. 1232] . 
first duly sworn, was examined and testified as follows: 
PRESIDING EXAMINER: All right. 
DIRECT EXAMINATION 
BY MR. BOOTH: 

Q. Will you please give your full name? A. Irvin C. Sittler. 

Q. What is your business address? A. Berks County Trust 
Company, 35 North 6th Street, Reading, Pennsylvania. | 

@. Are you an officer of that company? A. Yes. pestsan 
Secretary. 

Q. And for how long have you been Assistant Secretary? 

A. Five years. 

Q. Have you met Mr. Saul M. Miller, the applicant in this 
proceeding? A. Yes. 

Q. Has Mr. Miller discussed with you the possibility of obtaining 
a loan of funds from the Berks County Trust Company ? A. Yes. 

Q. Will you please tell us of Mr. Miller's discussions with you 
and in your own words what commitments or understandings, if any, 
your bank has with Mr. Miller pertaining to the loan? A.| Mr. Miller 
came to us first in 1958 to apply for credit and at that time we had 
given him a commitment based on the pledge of savings accounts as 
collateral. Since that time we have had 


[Tr. 1233] 
other discussions and we have agreed to give him credit to a maximum 


of $10, 000 on his signature and with the endorsement of Nathan Hoffman. 
Q@. Who is Mr. Nathan Hoffman? A. He is one of the partners 
in the New York store in Pottstown, which is a city close to Reading. 
Q. Do you know whether or not he is the brother-in- law of Mr. 
Miller? A. I think that is correct. 
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Q. Now, what investigation, if any, have you made as to the 
adequacy of the collateral or security which you would request from 
Mr. Hoffman? A. We have Dun & Bradstreet report together with, 
shall we say, credit reports on Mr. Hoffman, and the basis of our 
decision was that there was adequate collateral behind the endorsement 
and we also have'a letter in the file where Mr. Hoffman agrees to 
pledge specific collateral if so required or requested. 

Q. Now, sir, with respect to the method of repayment of the loan 
if it is taken down, will you please tell us as to what your bank would 
require as to the method of repayment? A. If this loan were negotiated 
with the signatures alone, I mean, Mr. Miller and Mr. Hoffman, we 
would be limited to three years. If Mr. Hoffman would secure it, if 
it were real estate, the period could be much longer, and if he used 
marketable securities, we could extend the period indefinitely. 


[Tr. 1234] 

Q. What would be the interest rate, Mr. Sittler? A. The interest 
rate with marketable securities would be 5 per cent. If it was on the 
signatures alone, 6 per cent. 

Q. That is based on the present prime rates? A. That is correct. 
I should say maybe a minimum of 5 per cent and a maximum of 6. 

MR. BOOTH: That completes the direct examination of Mr. 
Sittler. 

PRESIDING EXAMINER: Cross? 

CROSS EXAMINATION 
BY MR. BERNTON: 

Q. Mr. Sittler, as Assistant Secretary of the bank, do you have 
any loan authority? A. Yes, sir. 

Q. What is limit of it? A. $50,000 secured, $10,000 unsecured. 

@. Now, .on December 27, 1961 -- 

MR. BOOTH: May I see what you are handing him first? 
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([Tr. 1235] 


BY MR. BERNTON: 

Q. I show you a letter purportedly signed by you dated December 27, 

1961, and ask you if you did in fact address that letter to Mr. Saul Miller? 
A. Yes. | 
Q. In that letter -- was the commitment in that letter based on any 
conversations that you had had with anyone else in the bank’ 


[Tr. 1235] 
or anyone else connected with the bank or was that a commitment that 


you had made on your own authority in the regular course of your -- 

A. The original commitment as extended by the bank was through Mr. 
Martin Gartmann, Assistant Treasurer. In his absence during vacation, 
Mr. Miller continued his loan application through me and has been since 
that time. | 

Q. Jo you have with you anything relative to the original com- 
mitment from Mr. Gartmann? A. I believe I have a copy of the letter 
in my file. | 

Q. Is that file with you? A. Yes. 

Q. Could I see that, please? 

MR. BOOTH: Well, I would like to first of all ask the witness if 
he has it, if he would procure it. I would like to see it before I would 
offer to make it available. 

THE WITNESS: It would be the carbon copy, of course. 

PRESIDING EXAMINER: Off the record a moment, gentlemen, 
while we confer. | 

(Discussion off the record. ) 

MR. BOOTH: I would like the record to clearly ples Mr. 
Examiner, that Mr. Sittler is referring to a file at the request of counsel, 
Mr. Bernton, and I don't want this to be construed as any| voluntary 
reference to documents which would therefore make the file available 
for inspection. | 
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Will you please identify the date on that document. 

THE WITNESS: November 19, 1958. 

MR. BOOTH: I will make this available for inspection by Mr. 
Bernton. 

MR. BERNTON: Thank you, Mr. Booth. 

BY MR. BERNTON: 

-Q. Mr. Sittler, you testified that the original arrangement between 
Mr. Miller and your bank contemplated a line of credit of $10, 000 that 
would be secured by pledge of savings deposits, is that correct? 

A. Yes. 

Q. Now, are you testifying from your general knowledge or are 
you testifying on the basis of something in the file? A. It is a com- 
bination of both. This letter is the evidence in the file that we had 
made the commitment. The accounts were available for collateral at 
that time, and it was intended to use that as collateral. 

Q. Isee.. Well, now, do you know, then, of your own knowledge 
that on November 19, 1958, when the Assistant Treasurer of the bank 
wrote to Mr. Miller, that the commitment, the $10, 000 commitment, 
contemplated the pledge of his savings accounts as collateral? Do you 
know that of your own knowledge? A. Mr. Gartmann indicated that 
to me. 

Q. He so indicated to you? A. Yes. 


| Tr. 1237] 
Q. Now, then, later in December of 1961 Mr. Miller came to 
you again, or rather he came to the bank again? A. That is right. 
Q. Now, did he indicate why he wanted another letter ? A. Weil, 


a letter here is, shall we say, limited in time and he wanted us to 
review the situation and indicate that we were still willing to honor our 


commitment. 
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Q. Isee. Well, now, sir, did you at that time review the file? 
A. Yes. | 

Q. Isee. And did the file at that time indicate that he had savings 
accounts in your bank? A. Yes. 

Q. And was it your understanding that any commitment that you 
were to make, that you would make in December 1961, was conditioned 
on a pledge of these savings accounts? A. To my memory, that is 
correct. | 

Q. Isee. A. We had later conversations which resolved all the 
methods. 

Q. Isee. But at that time, December 27, 1961, was any mention 
made of any collateral other than a pledge of the savings accounts? 

A. Not to my knowledge. | 

Q. Isee. Was any mention made of a pledge of the) savings 
accounts ? | 


[Tr. 1238] 
A. My memory -- I couldn't be sure but I have coulins in writing 

to confirm it. It was my understanding the original commitment was 
and continued to be based at that time on the savings. ! 
Q@. Isee. Now, why wasn't any mention of that made in your 


letter of December 27, 1961? A. It is not necessary for us to reveal 


our depositors' balances, I am sure -- 
Q. Well, didn't you -- A. If we commits to do it, we commit on 
our terms and it is not a matter of public record. | 
MR. BOOTH: That is right. 
BY MR. BERNTON: 
Q. Well, if I bring you a piece of property, if I bring you 100 
shares of U.S. Steel, I want to borrow $1500, and you say, all right, 
we will lend you $1500 on a pledge of this 100 shares of U. S. Steel, and 
I say, all right, thanks very much, I have got a creditor who is 
bothering me, I want to show him that I am going to get the money, 
will you write me a letter confirming that you will lend me this $1500? 
Would = awe me such a letter? A. With the condition that we be 
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Q. Wouldn't it say, we will lend you $1500 on your pledge of 1500 
shares of U.S. Steel? A. Not necessarily. I may hold the stock as 
consideration. You may have deposited it with the bank for safe keeping 
and in 


[Tr. 1239] 
this case the account is in the bank and it is under the bank's control. 
Q@. When was the firt time -- does your file show the first time 
that you discussed with Mr. Miller alternate methods of securing these 
loans? A. I think not. 
Q. I see.’ Can you tell me from your recollection when was the 


first time you discussed with him alternate methods of securing these 
loans? A. I believe it was about September of last year. 

@. Of19'-- A. No. Wait a minute. That wouldn't be right. 
I was thinking it might have been in the absence of Mr. Gartmann 


because he started it originally. 

I would say it would be in the neighborhood of May or June of 
this year. That would be my estimate of time. 

Q. Is there any possibility that it was in July of this year ? 

MR. BOOTH: Mr. Examiner, I object to the question. I don't 
see its relevancy. The evidence here that is important and relevant 
is the terms and conditions which the bank is now willing to make this 
loan to Mr. Miller on. The evidence has been set forth in the record 
through the testimony of this witness and I believe the periods of time 
that Mr. Bernton is going into or the dates he is going into have 
absolutely no relevancy or materiality 


[Tr. 1240] 
whatsoever to this very limited area of examination. 
MR. BERNTON: I will withdraw that question. 


| (Tr. 1241] 


BY MR. BERNTON: 
Q. I would Like to ask the witness, do you know offhand how long 
after you discussed with Mr. Miller the alternate methods pf securing 
this loan that you pulled a credit report anda D & Bon Mr. Hoffman? 
MR. BOOTH: I object again as immaterial. | 
MR. BERNTON: Let us just find out if he knows. 
MR. BOOTH: No. I object. | 
MR. BERNTON: I think it is perfectly clear, Mr. Examiner, I 
would like to find out whether Mr. Miller went back and changed and 
discussed these alternate methods of securing the loan at the bank after 
the hearings in this case began. | 
MR. BOOTH: I submit it has no materiality Shelia: 
MR. BERNTON: I think it has a great deal of materiality. I 
mean, if at the time he went into this hearing, Mr. Examiner, he knew 
or had reason to know that he could have a $10, 000 loan or he could 
liquidate his savings accounts and use the cash, but that i couldn't do 
both on the basis of the commitment that he had from the bank, then 
as of that time he was not financially qualified. | 
Now, if he has since changed his plan of financing solely on the 
basis of our having asked the right to cross-examine Mr. Sittler, then 


that raises a character qualification. | 
It would indicate that he knowingly went into -- that he 
| 
[Tr. 1241] | 
knowingly came into this hearing, that he knowingly asked you to take 
official notice or he tried to persuade you to accept evidence of a 
financial ability which he did not in fact possess. | 
Now, it is one thing to say that. when you try a financial issue you 
want the latest possible information, bring me the witness? last balance 
sheet, so you find out how things are as of the date of the “hearing. But 
that doesn’t mean that the continuing investigation in finances gives the 
applicant, should be used to give the applicant opportunity to maneuver 
his finances around and chang: them once the hearing aariet 


[Tr. 1241] 


82 
MR. BOOTH: Mr. Examiner, there is absolutely no issue here as 
to the character qualifications of Mr. Miller. At most what the record 
may develop is that there has been a failure by one or the other or perhaps 


both of the parties to fully understand each of the -- understand the pro- 
posals as to the conditions under which this loan may be taken down, and 
I submit -- 

PRESIDING EXAMINER: One at a time, gentlemen. 

MR. BOOTH: I submit that there is nothing here which bears upon 
the character qualifications of Mr. Miller. Inasmuch as this question 
goes to that and it is not in issue, I renew my objection. 

MR. TACY: Mr. Examiner, I think it is a proper line of cross- 
examination for a different reason than expressed by Mr. Bernton, and 
without commenting upon his argument or the answer to it. The witness 
has testified concerning the negotiations on 


{Tr. 1242] 
direct testimony starting back in 1958 as tothe times and to the degree 


of his knowledge and to the best of his recollection as to what happened, 
and I think it is perfectly proper cross-examination to go into these 
matters up to and including the present date. For that reason I think that 
it is proper cross-examination. 


[Tr. 1243] 

PRESIDING EXAMINER: Can you answer that? 

MR. BOOTH: I don't think the door was opened that far on cross- 
examination, Mr. Examiner. 

MR. TACY: Well, he may go too far but I think the questions are 
well within the scope of cross-examination based on the direct testimony. 

MR. BOOTH: Of course, the question asked requires a yes or 
no answer. 

MR. TACY: That is correct. He can reask his first question. Well, 
I have no objection to the question as it stands, to make my position clear. 
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PRESIDING EXAMINER: Well, in view of the state of the record, 
I will overrule the objection. Do you remember the question? 
THE WITNESS: Will you repeat it, please? | 
MR. BERNTON: Yes. I think it will be quicker if 1 repeat it 
than asking the reporter to find it. 
BY MR. BERNTON: | 
Q. The question I believe was dc you know how long after you 
discussed alternate methods of financing with Mr. Miller aid you pull 2 
Dun & Bradstreet credit report on Mr. Hoffman? A.May Lrefer to 
my file? | 
Q. Yes. A. My report is dated the 18th day of September 1962. 
Q. That is the credit report you pulled on Mr. Hoffman? A. Yes. 


[Tr. 1244] 

Q. Now, would that have been less than 60 days after you dis- 
cussed with Mr. Miller the possibility of having Mr. Hofman coliaterlize 
the loan? A.May Irefer, in answer to that, back to a letter of . 
August 8 that I had written offering to secure this loan by t the pledge of 
the savings accounts or, if necessary, finance the equipment ona 
satisfactory basis? If that is the financing that is required. 

@. Excuse me. That is dated August 8, 1962? A, Right. 

MR. BERNTON: I wonder if I can see that letter. pe you have 
‘any objection, Mr. Booth? 

MR. BOOTH: No. | 

Just a minute. Let me ask, to whom is that letter written? 

THE WITNESS: To you. Addressed to you. 

MR. BOOTH: Then I will object, Mr. Examiner. It is a com- 
munication with counsel. It is a privileged communication. 

MR. BERNTON: May we go off the record? | 

PRESIDING EXAMINER: All right. Off the record 

(Discussion off the record. ) | 
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MR. BERNTON: Before we went off the record, Mr. Examiner, 
I had asked Mr. Sittler to let me see the copy of the letter about which 
he conferred. 

MR. BOOTH: And I had objected on the grounds that it was a 
priviledged communication. If I understood the discussion off 


[Tr. 1245] 
the record and the views expressed by the Examiner, you are going to 
overrule that objection. 

PRESIDING EXAMINER: I think I will overrule the objection on 
the grounds stated in the off the record discussion. 

BY MR. BERNTON: 

Q. Now, it is true, is it not, Mr. Sittler, that this letter of 
August 8, 1962, contemplates that the loan to Mr. Miller would be 
secured either by the pledge of his existing savings account or else by 
a pledge or collateral security arrangement on the physical equipment 
of the radio station? A. Yes, that is. 

Q. I see. 

MR. BOOTH: Could I have that question read back, please? 

MR. TACY: I would appreciate having it read, too. 

(The question was read by the reporter.) 

THE WITNESS: I think the paragraph indicates we were open for 


other collateral and not specifically the equipment. I mentioned equip- 


ment as a method. 
BY MR. BERNTON: 
Q. But the second paragraph says, does it not, "if the savings 
accounts are not pledged, we will finance the equipment"? A. Right. 
Q. "On the basis not to exceed 75 per cent of the cost." 
Now, that contemplates, does it not, that the equipment purchased 
with the funds provided by you would provide the security 
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for the loan? A. That is true. Our negotiations at that time indicate 
that. 

Q. That is right. In other words, in order to borrow $10, 000 
on the basis contemplated in the second paragraph, I would have to 
pledge with you, or Mr. Miller would have had to pledge with your bank, 
equipment costing him $12, 500. A. Approximately, I imagine, yes. 

Q. That is right. Now, as of August 8, 1962, had you discussed 
with Mr. Miller the possibility of having some other person endorse 
his note? A. To my knowledge I don't remember. | 

Q. Isee. Now, do you have in your! files any correspondence or 
any other papers that would indicate the first time that the possibility 
of having an endorser was discussed between you and Mr. Miller? 

A. No. I don't think so. | 

MR. BOOTH: I'm sorry. I didn't hear your answer. 

THE WITNESS: I don’t think so. I don't think there is any date 
in the files which would indicate when we first discussed = 

BY MR. BERNTON: 
Q. Isee. But it would have been after August 8, 1962. A. Yes. 


Q@. And can you give me the date again, please? Of the 


[Tr. 1247] 

credit report that you drew on Mr. Hoffman? 

MR. BOOTH: I object. If it is already in the record, it is there. 
It is cumulative. 

PRESIDING EXAMINER: It is in the record, 

MR. BERNTON: May we have @ five minute recess, 
Examiner? We may be through with Mr. Sittler. | 

PRESIDING EXAMINER: All right. | 

(At this point a short recess was taken, after which the hearing 
was resumed. ) | 


Tr. 1247 
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PRESIDING EXAMINER: Back on the record. 
BY MR. BERNTON: 

Q. Mr. Sittler, since August 8, 1962, have you corresponded with 
Mr. Miller or with anyone on his behalf and given them any other 
commitment or proposed ultimate plan of financing this proposed loan? 
A. No. 

Q. Was your answer no? A. No. I think I understood you 
correctly. If you want to repeat it -- 

Q. There seems to be some question in your mind and counsel's 
whether my question was abundantly clear. I will rephrase it by asking 
whether since August 8 you or anyone else on behalf of the bank have 
corresponded in writing with Mr. Miller or anyone in his behalf? A. No. 
I have correspondence in my files from Mr. Hoffman. 


[Tr. 1248] 
I have correspondence in my files from Mr. Hoffman, from him, not to 
him. 


Q. Isee. Well, is it correct then, that this August 8 letter was 
the last letter that was directed to Mr. Miller or to anyone connected 
with him relating to the proposed loan? A. I will have to refer to my 


file. I have a letter to counsel. 

Q. Pardon? A. A letter to counsel. 

Q. Does it deal with methods of securing the loan that Mr. Miller 
wanted to make? A. Yes. 

Q. May I see that? 

MR. BOOTH: What is the date of that? 

THE WITNESS: October 1st. 

BY MR. BERNTON: 

Q. Was the date of that letter October 1, 1962? A. Yes. 

MR. BERNTON: Mr. Examiner, I ask that Mr. Sittler's letters 
of August 8 and October 1, 1962, be marked for identification as Bi- 
States Exhibits 10 and 11 respectively, and that they be received into 
evidence. 
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MR. BOOTH: I will object, Mr. Examiner, to even their being 
marked because I will not make them available to counsel for that 
purpose. They are my own property and property of this witness. 


| [r. 1249] 

There has not been a proper request made for them. I accommodated 
counsel through a courtesy. I further submit that they have no relevancy 
or materiality to the matter at issue. 

MR. BERNTON: Well, certainly I don’t want to be taking any 
letters out of Mr. Booth's files and I don’t quite understand the basis of 
that objection. The witness has copies of both letters with! him in the 
room and it was those copies to which I referred, not to the originals 
which were directed to Mr. Booth. I appreciated his courtesy in showing 
me the original which he had in his possession. I think the only question 
is -- 

THE WITNESS: I wonder whether they should be submitted by the 
bank. They are bank property. 

MR. BERNTON: Mr. Examiner, obviously the ownership of the 
piece of paper on which the letter is written is completely 
It is in possession of the witness and if he won't voluntarily surrender 


them, I will ask for a subpoena, which I am sure won't be necessary. 
I think the only question is the relevancy and materiality and once you 
have ruled on that, Iam sure we won't have any further problem. 

MR. TACY: Mr. Examiner -- 

MR. BOOTH: The point is, Mr. Examiner, that he doesn't even 
have any documents to mark for evidence and I am not making them 
available to him. 

PRESIDING EXAMINER: What did you start to say, | iaar. Tacy? 

MR. TACY: Well, Mr. Examiner, I am not ectpieea to state 
that 
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the Examiner is to order this witness or Mr. Booth or anyone else 
from the bench to produce certain documents. I think that is a proper 
matter for subpoena following the rules and presenting the request as 
called for by the rules in which the questions of materiality and other 
matters will be before the Examiner, and I don't believe at this moment 
it is proper to argue the materiality of this when we are already informed 
that the witness is not going to produce them. 

MR. BERNTON: I don't believe we have been informed. May I 
ask the witness two questions that will at least let us know where we 
stand? 

PRESIDING EXAMINER: All right. 

BY MR. BERNTON: 

©. Mr. Witness, do you have in your possession at this time copies 
of letters dated August 8 and October 1, 1962, addressed to Robert M. 
Booth, Esq., Washington, D.C.? A. Yes. 

Q. Would you be good enough to hand me physically copies of those 
letters which have previously been referred to in the course of your 
testimony, and I ask that they be handed to me for the purpose of being 
marked for identification as exhibits in this proceeding. 

MR. BOOTH: Mr. Examiner, I think the witness should be apprised 
of his rights not to have to make the material available. Furthermore, 

I think the record should show that these documents 
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were made available to Mr. Bernton for inspection, and I think that that 
in itself is sufficient. 

PRESIDING EXAMINER: Well, of course, counsel inspecting them, 
if they are relevant and material and should be in here, leave the 
Commission and myself in the dark because you gentlemen have seen them 
and I haven't. I haven't wanted to. But the mere fact they have been 
made available ifor inspection doesn’t help this case a bit if the Commission 
or myself says, look, we want to know what is there. 
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MR. BOOTH: That doesn't mean they should be marked or made 
available to Mr. Bernton even though they have been made available 
for inspection. | 

PRESIDING EXAMINER: That is right. If he judges they are 
material, the way to get it is by way of issuance of meno and 
then, of course -- 

MR. BERNTON: May I ask the witness one more question of 
background, for laying a predicate? 

BY MR. BERNTON: | 

Q. Is it true, Mr. Witness, that those two letters between them 
discuss or, rather, set out the alternatives, the three alternative methods 
of securing Mr. Miller's proposed loan which would be acceptehle to your 
bank? A. Yes. 

@. And is it correct that your bank will not eee Mr. Miller 
a line of credit without security? 
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A. When you say securing, are you referring to an endorsement ? 

Q. Yes. Security including -- without endorsement or security. 
MR. BOOTH: Well, I object, Mr. Examiner, unless Mr. Bernton’s 
question is.more specific. | 
PRESIDING EXAMINER: Well, I think it should be. 
MR. TACY: I think he has been asked and he has answered that 


question. 

MR. BERNTON: I will withdraw the question. | 

PRESIDING EXAMINER: AU right. 

BY MR. BERNTON: | 

Q. Is it true that these two letters between them describe the only 
methods of securing or endorsing Mr. Miller's proposed loan that has 
been discussed by the bank with Mr. Miller or his representatives and 

determined by the bank to be acceptalle? A. Yes. 

MR. BERNTON: I believe, Mr. Examiner, that that shows the 

relevance and materiality of these letters and I -- | 
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PRESIDING EXAMINER: Frankly, doesn't it show the contents of 
the letters sufficient to the record? 

MR. TACY: I have no doubt about their relevancy and materiality. 
I am just a little bit concerned about the procedure. These have been 
made available to counsel for his inspection and properly for the purpose 
of cross-examination. The witness has been 


[Tr. 1253] 
cross-examined at some length on the letters and the only question is the 
procedure so far as lam concerned for their physical introduction into the 


record. 
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And so far as I know, I would be inclined if these are not produced 
for counsel for the purpose of marking them for identification and 
offering them into the record, I certainly would not be inclined to urge 
the Examiner to demand that it be done absent a subpoena, although I am 
not certain of my procedures here, quite frankly. — 

THE WITNESS: May I say something off the record? 

MR. BOOTH: No, sir. You area witness. I will try to get it out 
of you on redirect. 

MR. TACY: Well, this isn't the proper time. It isn't my turn yet. 
I am inclined very frankly, Mr. Examiner, to ask for a subpoena in open 
court here and now, presenting my reasons therefor, if these are not 
produced, which I think provided for by the rules. 

PRESIDING EXAMINER: I just don’t have the rules in front of me 
to know whether your procedure is right or not. 

MR. BERNTON: I have just two more questions of Mr. Sittler. 

BY MR. BERNTON: 

Q. Mr. Sittler, when you were talking about repayment periods of 

five years or six years or indefinitely, did you mean that the loan would 
mature in its entirety at the end of that period or that the loan would have 
to be repaid in monthly payments over that long period? A. If Mr. 
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Hoffman pledged marketable securities, there is no question that as long 
as they maintained the margin that is 


[Tr. 1255] | 
required by the bank, we would let it go indefinitely. If it were real 
estate, we would have it on a repayment program. I understand that 
Mr. Hoffman has unencumbered assets in both classifications. 

Q. What is he were merely to endorse it without posting 
securities? A. That would require a monthly reais i of a three 
year period. 

Q. Isee. And would the amortization begin 30 ran after the 
loan was made? A. That would be subject to negotiation, 

Q. Normally do you allow a loan to run for as ‘auch as 120 or 
150 days after it is drawn down without requiring any repayment? 
A. Ifthe circumstances warrant that, we do that. 

Q. If marketable securities were pledged, would the interest be 
due at regular periods or would that also await payment?’ A. The 
interest would be filled either monthly or quarterly. 

MR. BERNTON: Your witness. I have no further questions. 

MR. TACY: I do think this witness has testified very thoroughly 
here. Ihave, however, just one or two questions. 

CROSS EXAMINATION 
BY MR. TACY: 

Q. In order that I may clarify my own thinking, perhaps this is 
clear in the record, but do I understand, sir, that as of the present 
date there has been nothing reduced to writing on 
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the part of the bank to define the terms and conditions in the form of a 
commitment under which this loan will be given? Is that correct? A. We 
have written a letter stating that we would do it with the pledge of the 
savings account, we could do it on equipment, or with the eee 
endorsement of Mr. and Mrs. Hoffman. 
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Q. And those are the letters that have been written to counsel? 
A. That is right. 

Q. So that to that degree the bank has presented alternatives? 
A. That is right. 

Q. But those alternatives have never been resolved into exactly 
which one will be used. 

MR. BOOTH: I object to that. You are assuming -- 

MR. TACY: Is that correct? 

MR. BOOTH: You are assuming it will be used. You are assuming 
that it will be used. There has been no representation here that it will 
be used at all, if any. 

MR. TACY: I will withdraw the question. I think your objection 
is well taken. 

BY MR. TACY: 

Q. So that at the present time there is no written commitment 
from the bank setting out specific terms and conditions, and by this I 
mean whether it is three years, five years, whether 
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it is endorsement for security or marketable securities pledged on 
collateral. Nothing has been reduced to writing as far as the bank is 
concerned except for the letters to which you have testified here this 
afternoon. A. There are letters in the file here to Mr. Miller saying 
that we would commit. 

Q. Pardon me, sir? A. There were letters to Mr. Miller saying 
we would take it, take the loan, if that is -- 

Q. Did those letters, any of them, express the exact terms and 
conditions and methods of repayment, any of those? A. No. These 
were still subject to negotiation. 

Q. I understand the existence of those letters. 

MR. TACY: Well, I think it is very. clear on the record that even 
from the direct examination and corss examination now exactly where 
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we stand with respect to these commitments, and I have no further 
questions of this witness. | 
MR. BOOTH: Well, I have some redirect, then, if I may, Mr. 
Examiner. 
PRESIDING EXAMINER: Go ahead. 
REDIRECT EXAMINATION 
BY MR. BOOTH: 
Q. Mr. Sittler, has Mr. Miller ever told you that he would have 
to obtain a loan from your bank or from some other source in order to 
construct and place this station or proposed station | 
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in operation? | 

MR. BERNTON: I object to that. question. I can't see any rele- 
vancy to that at all. | 

MR. TACY: To clarify the thing, if it will clarify the thing, Iam 
in favor of it. | 

. BOOTH: It certainly well. 

seapeaeits EXAMINER: Here is the situation. There have been 
innuendoes there and I don’t know -- T haven't even looked at the applica- 
tion. You gentlemen have, and you have me over a barrel there, or 2 
disadvantage, at least. I don't know whether the representation that 
money is needed or what -- I will let him answer. Go ahead. 

THE WITNESS: Will you repeat that, please? 

MR. BOOTH: I will ask the reporter to read it back because we 
have had arguments over it. | 

(The question was read by the reporter.) 

MR. BERNTON: Not to labor the point, but isn’t Mr. Miller's the 
best testimony, the best evidence for something like this? 

PRESIDING EXAMINER: It isn’t a question of that. It is a question 
of if this witness knows, let him answer. He ig here. Miller isn’t. Now, 
he can only answer as far as his own knowledge goes. | 
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MR. BERNTON: But the question is not as to his own knowledge. It 
is what Mr. Miller may have told him. That is my question. 
PRESIDING EXAMINER: It would be a declaration against 
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interest. I don't know what the answer is going to be. 

MR. TACY: It is clearly hearsay. 

PRESIDING EXAMINER: I think this is right. 

MR. BERNTON: I hope the answer is no. 

BY MR. BOOTH: 

Q. Do you understand the question after this additional conversation 
or would you like it read back, sir? A. Mr. Miller has not taken the 
loan to date. There is no definite date that we are committed to give 
this to him. So I can't say that he absolutely must have the money. 

MR. TACY: That answers my question. 

BY MR. BOOTH: 

Q. Now, Mr. Sittler, if Mr. Miller should borrow or ask to 
borrow $500, would the terms and conditions of security and repayment 
be different than if he sought to borrow $10, 000? 

MR. BERNTON: I object. 

MR. TACY: I object. 

PRESIDING EXAMINER: Sustained. 

MR. BOOTH: Mr. Examiner, I will make an offer of proof that if 
the witness had been permitted to answer, he would have testified in 
response to this and a series of similar questions with different sums that 
the type of security, the amount of security, the method of repayment, 
would vary with the amount of the loan from zero to $10, 000. 

PRESIDING EXAMINER: Well, I think that is something that is 
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common knowledge. You can take official notice of it, Mr. Booth. 
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MR. BOOTH: Well, the reason I make that, Mr. Examiner -- 

PRESIDING EXAMINER: Well, we will accept it as an offer of 
proof. 

MR. BOOTH: In further explanation of the offer of ee the 
reason I make the offer is because we have apparently been conducting 
the cross-examination today upon the assumption that Mr. ‘Miller will 
have to have $10, 000 from this bank in order to construct, and I 
respectfully submit that there is no such evidence to support such a con- 
clusion in this record. | 

PRESIDING EXAMINER: Well, you boys can argue that later in 
proposed findings. I don't see any point -- 

MR. TACY: I just would like to comment that I thought the things 
we were discussing were the negotiations surrounding the letter which 
is part of this application which purports to show that the applicant was 
financially qualified. | 

MR. BOOTH: Well, I intend to get into that next. 

BY MR. BOOTH: 

Q. Mr. Sittler, in your discussions with Mr. Miller have you and 
Mr. Miller discussed the possibility of his borrowing 2 sam less than 
$10, 000? | 

MR. BERNTON: Mr. Examiner, I object to that. We had a -- all 
of this came about because I think Mr. Booth wanted you to take official 
notice of Exhibit No. 4-A, and we said you couldn't take official notice 
of Exhibit No. 4-A until we have had an 
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opportunity to cross-examine Mr. Sittler. And I think that when the -- 
PRESIDING EXAMINER: I will. sustain the objection to the 
question. 
MR. BOOTH: Well, I will make an offer of proof, then, that there 
has been discussions between Mr. Miller and Mr. Sitter as to the 
possibility of Mr. Miller purchasing or, rather, borrowing less than 
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$10, 000 from the Berks County Bank or the Berks County Trust Company 
for the purposes of the construction and initial operation of the proposed 
station. 


BY MR. BOOTH: 
Q. Now, ‘Mr. Sittler, in your discussions with Mr. Miller, to the 


best of your recollection, did you ever specifically tell him at any time 
prior to January 1, 1962, that if he borrowed $10, 000 from the Berks 
County Trust Company that the loan would have to be secured by his 
bank accounts, or his bank deposits? A. I assumed that those were 
the conditions that we would lend the money. 

Q. Do you recall specifically stating that to Mr. Miller at any 
time? A. No. I must assume that that is -- that he understood that 
it was going to be the pledge of the account because that is what the 
former negotiations were. 

Q. And that is your assumption? A. Yes, sir. 
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Q. Even though the -- strike that. 

MR. BOOTH: That is all. 

PRESIDING EXAMINER: All right, gentlemen. 

Do you have anything else. 

MR. BERNTON: No further questions. I want to thank Mr. Sittler 
for his courtesy in coming down here. 

PRESIDING EXAMINER: Ali right. You are excused, Mr. 
Sittler. 


(Witness excused. ) 
* * 
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SAUL M. MILLER | 
was called as a witness and, after being first duly sworn, was | was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR, HENNESSEY: 

Q. Will you state your name, please? A. Saul M. Muter. 

Q. Where do you live, Mr. Miller? A. I live at 520 Elm Street, 
Reading Pennsylvania. 

Q. Where are youemployed? A. Since this past Wednesday, 1 
am employed at WRFY-FM 
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in Reading, Pennsylvania. 

Q. Are you the Saul M. Miller who is an applicant a” a con- 
struction permit for new standard broadcast station at Kiststown, 
Pennsylvania? A. Iam. 

Q. Are you also the Saul M. Miller who filed an application for 
construction permit for new standard broadcast station at Reading, 
Pennsylvania? A. Iam. | 

Q. Do you know the file number of that apptteation? A. 12660, 
I believe. 

Q. Would that be BP-12660? A. Yes, sir. 

Q. Now, will you describe for the record the circumstances 
which led you to apply for this construction permit at Reading? 

A. Lhave been in broadcasting since 1946. It has been By ambition for 
a number of years from 1946 to acquire a station of my own, to con- 
struction a station of my own. I studied trading magainzes; Tread up 
on rules and regulations of the Federal Communications Commission 

as to how to apply for a radio station. | 

L had been working with the gentleman at WRAW in Reading, 
Pennsylvania, who left that station to construct a station in Carbondale, 
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Pennsylvania. He was successful and received a 
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grant. 

I would say in 1955 and early 1956 I met with this Mr. Adams to 
discuss with him the possibility of constructing a station in Reading, 
Pennsylvania. I went to him for advice, friendly advice, had quite a few 
conversations with him. He told me the formal procedure to go through, 
the general procedure to go through, to construct a radio station. He 
toid me that one of the first things to be done is to learn whether or not 
a frequency is available in the community in which I wish to construct. 


He also put me in touch with an engineering firm in Washington, 


D.C., a firm known as Gautney and Jones. Early in 1957 I got in touch 
with, I suppose, the President of the Gautney and Jones Corporation, 
Mr. Gautney, and discussed with him the cost for a frequency search. 

Then in June or July of 1957, I ordered a frequency search 
specifying a frequency for Reading, Pennsylvania, a daytime only 
frequency. I happened to be on vacation in Florida in, I believe, 
August of 1957 when I received a letter from Mr. Gautney with the fre- 
quency search and at that time he told me there was no frequency available 
for daytime use only in Reading, Pennsylvania. 

On my way back from Florida, I stopped in Washington and 
further discussed this frequency search with Mr. Gautney. We decided 
at that time, or at least he informed me at that time, 
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there was a frequency that possibly could be used in Reading; that 
frequency was 1550, but it would require a four tower directional antenna 
and would have to be used day and night; it could not be used for a daytime 
only. 
I said, "Well, I will consider trying to find the necessary site and 
make the necessary arrangements to apply for a station for Reading on 
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that frequency. When I got home, I wrote further to Mr. Gautney. He 
said to send him maps of the area, the Reading and Berks County area, 
and from those maps he would draw a circle and tell me where a site 
would have to be located to construct this particular station, that is, 
a transmitter site. | 
I received these maps back from Mr. Gautney and, as he told 
me, there were encircled certain areas in the Reading area where the 
site would have to be located; told me how big the land would have to be 
and in what direction it would have to run. I proceeded to look for a 
site that answered that description. I found it very difficult to find. 
I was reading Broadcasting Magazine some time possibly early 
in 1958 and noticed that there were some applications submitted to 
the FCC specifying 1550 for daytime use only. I had been under the 
understanding that the frequency of 1550 could be used only as a full- 
time station, so I called Mr. Gautney ~- who was an engineer, not an 
attorney -- and asked him whether there had been some changes made. 
He said yes, 
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as far as he knew, there was a change, that that certisaae frequency 
could be used now for daytime use only. 

I proceeded then to try to find a transmitter site using 1550 for 
a daytime only station. Mr. Gautney told me that on that! particular 
frequency a non-directional 1 kilowatt station would fit in Reading. 

I searched the area to try to find sore land and I finally did and 
I made arrangements to lease this particular plot of land and then 
proceeded with the engineering portion of the application. 

We got to a point in my dealings with Mr. Gautney where he 
suggested that I hire an attorney, that. we were getting into some legal 
problems, problems that he could not handle; things that iI discussed 
with him should have been discussed with an attorney. | 

I said, "I am a stranger in Washington. I don't know anybody. 
Could you give me the name of some law firm?" | 
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He gave me the names of several firms and I selected Mr. Robert M. 
Booth. The reason I selected his firm was because it was a one-name 
firm, not a string of names, and I figured it was a small law firm and he 
could give me more attention since I was green at this sort of thing. 

I called Mr. Booth on the phone and discussed it and he suggested 
that I visit with him Washington, which I did some time possibly in 
May of 1958. 
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He explained to me the necessary procedures to follow through on; 
gave me the forms that had to be filled out; and he and I worked out the 
legal portion of the application specifying 1550 in Reading, Pennsylvania. 

Q. What arrangements did you make concerning the financing of 
your application for Reading? A. I had in the neighborhood of $20, 000 
cash in the Berks County Trust Company. I spoke to Mr. Booth and 
informed him of that and he thought possibly that would be enough for 
my proposal but it would be a good idea to have a cushion of some extra 


money in case we run into some unforeseen difficulties. 


He suggested that I try to obtain a loan of up to $10,000. He asked 
me if I thought I would be able to arrange that. I thought I could. 

I went to the Berks County Trust Company in November of 1958 and 
I spoke to a friend of mine at that bank, a Mr. Erdman. Now, I had 
been familiar with Mr. Erdman. He was the Public Relations Director 
of the bank, because the bank was a large advertiser with the station I was 
working for. I was quite familiar with him and I had confided to him pos- 
sibly six months before the application went in that I was planning an 
application and there was a possibility that I might want to borrow some 
money from the bank. 

He said, ‘When you are ready, come to see me and I will 
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introduce you to the correct people." 
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So, I went to see Mr. Erdman and told him I was really to discuss a 
loan from the bank. He took me in to the office of Mr. Martin Gartmann, 
whom I had never met before. Mr. Erciman said, "Marty, this is another 
Marty, Marty Miller, and Marty has a proposition to discuss with you. 
Give him whatever help you possibly can." | 

Then Mr. Erdman left. 

At that time, I proceeded to discuss my plans for a radio station 
with Mr. Gartmann, a fourth radio station for Reading, Pennsylvania. 

I told him I thought I would need some extra money, possibly up to 
$10,000. I also explained to him at that time that I do not own a home; 
that Iam a single man; I have no stocks or bonds; I only have a car that 
is about ready to fall apart; however, if I ara successful in getting a 
radio station, I would have a construction permit and it was my under- 
standing that a construction permit could be used as security and I wanted 
to secure a loan of up to $10, 000 on this construction permit. 

l asked for a letter of some sort from the bank to prove that I had 
credit available from the Berks County Trust Company. Mr. Gartmann 
was quite friendly. He said, "Well, what you want, se | is a letter of 


commitment." 
I had never heard of that expression; I had never borrowed money 
from the bank and was quite green in the process of | 
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borrowing money from the bank. 

I said, "If that is the type of letter Foul think I vast, then I suppose 
that is what I wan 

I showed him my bank books. I nad two bank books, one under my 
name and one in a joint name with myself and my sister, who happens to be 
sitting in the rear of the room, with a total of almost $20, 000. However, 
I always considered the money as one account. There are certain reasons 
why I had the moneys in the one account in a joint name with my sister, 
and I brought that out in the previous hearing, the reason for that, in the 


previous hearing. 
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I showed the bank books to Mr. Gartmann to show him that I was a 
man of some means, had some capital; that I just was not some fool 
walking in off the streets with a wild idea of starting a radio station. 

He called in his secretary and dictated to her. Now, I was sitting 
possibly where I am and his secretary and Mr. Gartmann were sitting, 
oh, possibly, inthe front of Mr. Bernton and Mr. Mallyck and there 
was some dictation done. 

When the dictation was completed, Mr. Gartmann gave me a letter 
and I read it and I went out with it. As I left the office, I was very very 
happy, in a very happy frame of mind. I thought my loan arrangement 
was completed and I was certain under no uncertain terms that I had 
almost $20, 000 of my own in the bank plus a loan from the bank secured 
by the 
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construction permit, if I was successful in getting a grant. 

I had explained to Mr. Gartmann that I didn't want to borrow any 
money from the bank to gamble on the processing of the application; I 
would use my own funds to process the application; but if I were successful 
in getting a grant, then I would come to the bank and I would want to 
borrow $10, 000 or up to $10, 000 and only then, using the grant or the con- 
struction permit, whatever assets the fledgling station would have as 
security. 

Q. Now, what happened after that, Mr. Miller? A. After that, 

I went home or back to work. I took time off from work, and I believe 
I mailed the letter that I had been given by Mr. Gartmann, mailed it to 
Mr. Booth here in Washington, D.C., to be used with my application. 
From there on, my recollections are rather vague. 

Now, we ‘all know that there is a second letter involved here and I 
believe it is referred to as a private letter. Since May of this year, I 
have given that second letter a lot of thought and I have tried to re- 
construct in my own mind what I thought at the time I received this second 
letter. 
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Now, this is more than five years ago or almost five years ago. 
This is the way I recall things. Iam under oath and testifying to what 
I think is the truth. | 

I received a second letter from Mr. Gartmann. I came home from 
work and there was a letter there from the Berks 

[Tr. 1294] | 

County Trust Company. I opened it; I read it; I was rather pleased with 
what Iread. I put it away and I forgot about. that letter completely. I 
am trying to recall my own reaction to that letter, and the only way I can 
describe my reaction to that letter was the same way a person feels 
when they receive a thank-you note frormn somebody who has gotten together 
with another person for the sake of doing business. | 

Q. «Mr. Miller, I show you a letter from the Berks County Trust 
Company which is marked as Exhibit Number 3 in the application of 
Saul M. Miller for Reading, Pennsylvania, for construction permit, 
File Number BP-12660. That letter of Mr. Gartmann is dated 
November 19, 1958. 

Now, is that one of the letters that you received from Mr. Gart- 
mann as a result of your conference? A. That is correct; this is one 
of the letters. | 

Q. I show you a letter dated November 19, 1958, addressed to 
Saul M. Miller and signed by Martin M. Gartmann, under the stationery 
of the Berks County Trust Company, and I ask you if that letter was 
received by you. A. This letter was received by me. | 

MR. HENNESSEY: I request that in the interest of expedition this 
letter be copied into the record. | 

PRESIDING EXAMINER: Off the record a minute. 

(Discussion off the record. ) | 

MR. HENNESSEY: I request thut the letter from Mr. 
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Gartmann dated November 19, 1958, and filed with the application of 
Saul M. Miller for Reading, Pennsylvania, filed under BP-12660, be 
marked for identification as Miller Exhibit Number 30. 
PRESIDING EXAMINER: Ali right. It will be so marked. 


(The letter referred to was marked as Exhibit 30 
(Miller) for identification. ) 


MR. BERNTON: I believe that letter can be further identified as 
being a one-paragraph letter to differentiate it from the other letter that 
Mr. Hennessey also had. 

MR. HENNESSEY: That is right. 

PRESIDING EXAMINER: Now, the first letter that the witness 
identified is part of the application; is that correct? 

MR. HENNESSEY: That is correct, sir. 

PRESIDING EXAMINER: This is the second letter that you 
mentioned. 

MR. HENNESSEY: Miller Exhibit Number 30 is the first letter 
you mentioned; it is a one-paragraph letter. 

MR. TACY: And that is in the application. 

MR. HENNESSEY: Yes. 

MR. TACY: Exhibit 30 is the part of the letter that is the 
application. 

MR. HENNESSEY: That is right; the Reading application. 

MR. TACY: The Reading application? 

MR. HENNESSEY: Yes. 
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PRESIDING EXAMINER: Al right. Let it be marked for 
identification. 
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MR. HENNESSEY: I request that a letter of November 19, 1958, 
signed by M.J. Gartmann, Assistant Treasurer, and addressed to 
Saul M. Miller, a letter which is four paragraphs in length, be marked 


for identification as Miller Exhibit Number 31. 
I am showing the original of this letter to counsel. It is contained 


in the pleadings filed with the Commission. 
PRESIDING EXAMINER: Any objection to the marking of this 
for identification. | 
MR. BERNTON: No. 


MR. TACY: No. 
PRESIDING EXAMINER: All right. Let it be so marked for 


identification. 
(The letter referred to was — as Exhibit 31 


(Miller) for identification. ) 
MR. HENNESSEY: I ask that counsel! stipulate that Miller 
Exhibits 30 and 31 are, in fact, signed by Mr. Martin J. Gartmann. 


MR. BERNTON: So stipulated. 
MR. TACY: Well, I will agree to the stipulation. 


MR. HENNESSEY: Thank you. 
PRESIDING EXAMINER: All right. Let it be so stipulated. 
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BY MR. HENNESSEY: 

Q. All right. 

Now, you have before you a letter which is marked for identifica - 
tion as Miller Exhibit Number 30. Now, did you have occasion to apply 
the line of credit contained in that letter to your application for Kutz- 
town, Pennsylvania? A. No. 

Q. Let me go back again. 

PRESIDING EXAMINER: I don't believe the witness understood 
the question. That is not the question that was asked 
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before. 
MR. BERNTON: I would have the reporter re-read the first ques- 
tion. 


(The question was read by the reporter -) 
BY MR. HENNESSEY: " 
Q. Do you understand that question, Mr. Miller? A. I believelI 
did send a photostatic copy of this letter with my Kutztown application. 
When you said did I use the line of credit, I thought you meant did 
I actually borrow money. No; I did not borrow money. 


Q. Was it your intention to apply this line of credit to your ap- 
plication for Kutztown? A. I intended to apply that line of credit to 
my application in Kutztown. 

Q. Now, will you describe for the record the circumstances which 
led you to apply that line of credit to your Kutztown application? A. Well, 
the Reading application had been on file since December of 1958 and for 
four or five months it stood alone. I was of the opinion that maybe we 
would be lucky and nobody would file on top of us and we would be grant- 
ed a station for Reading. However, five or six months after the Read- 
ing application was on file, a number of applications were received by 
the Commission and I was advised by my attorney 
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that this damaged the chances for success of the Reading application. 

He suggested that I either find a new frequency for an application 
in Reading or find another community to construct a station. At that 
time, I believed Kutztown, Pennsylvania would be a good community for 
which to apply for a station. | 

@. What did you do subsequent to that? A. I went to Kutztown 
and located an antenna site and proceeded to apply for a station in Kutz- 
town. The application was completed; the engineering was completed, 
and the legal portion of the application was completed, and that was filed 
with the Commission I believe in early January 1960. | 

@. What arrangements did you make for financing the Kutztown 
proposal? A. Well, I still had cash in the bank and I sent a copy of this 
letter, Exhibit 30, with my application to Mr. Booth at that time. I had 
been under the impression that we would not have too much success with 
the Reading application. However, Mr. Booth advised me to keep it go- 
ing for a while to see what would happen. 

I said to him, "Well, suppose we are lucky in Reading; would that 
affect the Kutztown application?” | 

He didn't seem to think it would. We figured if we are successful 
in Reading, which was highly improbable at the time, if we are success- 
ful in Reading, that station would be | 
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on the air, because of the delays in FCC procedures, possibly a year or 
two before our Kutztown station would be granted and at that time the 
Kutztown station could be financed through the assets of the Reading 
station. | 
However, in July of 1960, the Reading application was dismissed 
and then we followed through with the Kutztown application. 
Q. Now, what financial arrangements did you make with respect 
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to your Kutztown application? A. Well, I used this letter of credit with 
the Kutztown application. 

Q. Will you describe how that came about? A. As you will see, 
this particular letter stresses a period of two years with an option for 
renewal of this commitment. 

Q. Excuse me. 

You are referring to Miller Exhibit Number 30? A. Yes. 

Q. Goahead. A. When two years were up, I went to the Berks 
County Trust to have a renewal written on this letter. I went back to see 
Mr. Gartmann. However, Mr. Gartmann was on vacation and I was refer- 
red to a Mr. Sittler who works more or less in the same capacity as Mr. 
Gartmanmn. I showed him this letter and asked him for a renewal of it for 
another period of two 
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years. 

He gave me another copy of this letter, or one similar to it, which 
I forwarded to be added to my application. 

Q. Did you amend your Kutztown application to show this letter? 
A. I believe that was taken care of by my attorneys. ; 

MR. HENNESSEY: Let the record show that I am handing the wit- 
ness and counsel a copy of a three-paragraph letter dated December 27, 
1961, and signed by Irvin C. Sittler, Assistant Secretary of the Berks 
County Trust Company, Reading, Pennsylvania. The letter is addressed 
to Mr. Saul M. Miller. 

BY MR. HENNESSEY: 

Q. Mr. Miller, is this letter which has been marked for identifi- 
cation as Miller Exhibit Number 32 familiar to you? A. It is. 

PRESIDING EXAMINER: Let it be so marked for identification. 


(The letter referred to was marked 
as Exhibit 32 (Miller) for identifi- 
cation.) 
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BY MR. HENNESSEY: 

Q. Is this the letter that was filed as a part of the amendment to 

your Kutztown application? A. It is. 
Q. Now, will you describe the circumstances which led 
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to the obtaining of this letter from the Berks County Trust (Company? 
A. As I told you, I visited the Berks County Trust Company in late De- 


cember 1961 to get a renewal of the letter that was written November 
19, 1958, the short, one-paragraph letter. Since two years had elapsed 
and the option on the original letter had run out, it was my intent to see 


Mr. Gartmann who worked with me on my first visit to the bank. How- 
ever, Mr. Gartmann was, as I was told, on vacation or ill.) He was not 
available that particular day. I was referred to Mr. Sittler. 

As I recall, if I recall correctly, again I went to Mr. Erdman who 
is more of a personal friend of mine and told him I wanted to get a re- 
newal on that letter. He dgain took me to the Loan Department and in- 
troduced me to Mr. Sittler when it was learned Mr. Gartmann was not 
present. : 

I showed Mr. Sittler a copy of this letter written by Mr. Gartmann, 
Exhibit Number 30, and told him that the time had run out on it and that 
I wanted a renewal of the letter. The next day or even possibly that 
same day I received this letter from him. Again he did not ask me if I 
had any security or if I had any collateral; he never questioned what I 
was going to secure this loan with. | 

I was under the impression, as { had been since November 1958, 


that the construction permit would be the collateral for 
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the loan. 

This letter was given to me, I believe, also at the bank -- whether 
or not it was mailed to me, I don't recall, It was subsequent submit- 


ted to my attorneys in Washington. 
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Q. How long did you visit with Mr. Sittler on this date? A. Avery 
short time; possibly 15 or 20 minutes, as was the case with Mr. Gartmann 
in December 1958. It was a very short visit. 

Q. Now, what communications did you have with Mr. Gartmann from 
the time you received these two letters from him to the time you talked to 
Mr. Sittler? A. There was no communication whatsoever. I had not 
heard from him or been in to the bank other than to deposit money in a 
checking account, but I had never visited the Loan Department between 
those two visits. 

Q. What dealings have you had with the Berks County Trust Com - 
pany other than these various arrangements for credit? A. I have had 
Savings accounts and checking accounts there but nothing other than that. 

Q. What arrangements have you had with any financial institution 
with respect to securing credit? A. I have had none. This was my first 
sad experience. 

Q. Now, with respect to the letter which is marked for identifica - 
tion as Miller Exhibit Number 32, what was your 
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understanding as to the collateral which would be required for that? 
A. I was still of the impression that the construction permit would be 
collateral. Again, I only wanted money if I was successful in receiving 
a grant. Again, I did not go to the bank to ask for money immediately 
to gamble on an application or for the processing of an application. I 
only wanted the money if I were successful with this application, and to 
me it is still logical that there was an equitable arrangem ent. 

MR. BERNTON: There is no question pending. 

BY MR. HENNESSEY: 

Q. Mr. Miller, did your understanding with respect to this col- 
lateral come to change? A. Five years later. 

Q. Do you understand my question? A. Didmy understanding 
with respect to this collateral come to change? 
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Q. Yes. A. Yes. Yes; it changed in May of this year. 

Q. Will you describe the circumstances which occasioned that 
change? A. Well, as I think everybody in this room is familiar, there 
were some issues pending against me -- not issues -- there was an is- 
sue, a petition of Bi-States to try to show that I misrepresented my finan- 
cial condition. 


[Tr. 1306] ! 


As I recall and as we all know, the issues were denied or the peti- 
tion to enlarge the issue was denied. That was, I believe, in April of this 
year, late April. 

Early in May of this year, 1968, I arrived at my apartinent from 
work about six-thirty in the evening, on a Friday evening -- the date may 
have been May 3 -- and there was a letter for me there from Mr. Gart- 
mann from the Berks County Trust Company. | 

In essence, the letter said, Mr. Miller, I have been trying to reach 
you on a matter of importance for several days. Would you ‘kindly call 
at my office at your earliest convenience? 

This was a Friday evening. I knew I could not get to him at the 
bank Saturday. I worked out of town and would not have a free day until 
the following Wednesday. So, I called Mr. Gartmann at his home that 
evening and I told him I received this letter; what did he want me to get 
in touch with him about? 

He informed me that Mr. Bernton had been in touch with him by 
telephone and had several conversations with him and wanted to subpoena 
my bank file. | 

In trying to reconstruct the conversation now, I was double struck 
as to why they would want my file. | 

I said, "What do they want in my file; what is in there that they 
would want?" | 

He said, "Well, there is a second letter there that is in 
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your file that might interest them,” 

He had evidently received some correspondence from Mr. Bernton 
showing my testimony as to how I thought the loan was secured. He men- 
tioned a second letter that he had written to me back in 1958 that would 
show that my testimony might be false or other than the way I submitted 
my testimony. 

Q. Now, is this second letter the letter which has been marked for 
identification as Miller Exhibit Number 31? A. I have not got it before 
me, but it is the longer letter written on the 1958 date. 

Q. Let me show you the letter. A. That is the letter that he was 
referring to. 

Q. All right. 

Please continue, Mr. Miller. A. Well, at that time, it was the 
first recollection that I had had that there was a second letter since 1958, 
As I stated earlier, I received that letter some time in November 1958 
and put it away and forgot about it and did not understand what it meant. 
However, there was so much discussion between 1958 and 1963 concern- 
ing my arrangements for a loan that I became worried about that second 
letter. 

I did recall that there was a second letter vaguely at that time and 
I very vaguely recall that it mentioned a savings account. However, I 
did not know the content of the letter. Mr. Gartmann did not read the 
letter to me over the telephone 
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and I proceeded to look for that letter. 

Of course, after I spoke to Mr. Gartmann, I immediately called 
Mr. Hennessey in Washington and I explained the results of the conver- 
sation with Mr. Gartmann. 

Mr. Hennessey then called Mr. Hess who was the attorney for 
Berks County Trust Company and then called me back. Mr. Hennessey 
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called me back in Reading and told me then that Mr. Gartmann was speak- 
ing to Mr. Bernton and actually thought he was speaking to my attorney 
and had given him some information that ordinarily I don't believe a bank 
would give out. 
Mr. Hennessey asked me about this second letter and said, "Is there 
such a letter?” | 
I said, "I believe there is." | 
I was quite upset at the time. AsI recall, Mr. Hennessey told me, 
“Don't worry too much; there is not too much we can do about it at this 
particular moment; it is a week end. I will speak to Mr. Booth, our sen- 
jor counsel, tommorrow or Monday and we will see what we'can do.” 
I proceeded to look for that letter after I hung up speaking to Mr. 
Hennessey and Mr. Gartmann on a Friday evening and could! not find it. 
L looked for several hours. I looked again on Saturday, Saturday night. 
On Sunday while I was working, Mr. Hennessey called me and asked 
me to come to Washington either the next day or the following day, which 
would be a Monday or a Tuesday, andI | 
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said I believed I could make it on a Tuesday. 

That Sunday night I came home and I found this letter. Of course, 
I was horrified when I read it because by that time I had learned what 
the letter meant. I was horrified to learn that the allegations made by 
the attorneys for Bi-States were, in fact, true, hit the nail on the head. 
However, that was my first knowledge that my savings account was se- 
cured. | 

Q. Now, did you ever have occasion to question the collateral ar- 
rangements which had been made with respect to financing this applica- 
tion? A. Not in my mind; never questioned it in my mind. 

Q. Did you ever have occasion to contact Mr. Sittler after the let- 
ter which has been identified as Miller Exhibit Number $2? A. Icon- 


tacted Mr. Sittler; yes. 
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Q. When was that, sir? A. That was in August of 1962 or possibly 
September. It was following the July 1962 hearing in this case. 

Q. And what discussion did you have with Mr. Sittler then? A. Well, 
I went to Mr. Sittler at the advice of my attorney to re-arrange some 
credit terms, although I was in the dark as to why I had to accept a letter 
that was presented here with my application, I don't believe was accepted 


into evidence or whatever the term was. I mentioned this to Mr. 
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Sittler and again he never told me that my savings account was secured. 

We arranged another method of financing this loan or securing this 
loan which was by the co-signing of my sister and brother-in -law that 
would secure this note of a loan up to $10,000. 

Q. What was your understanding with respect to requirements of 
collateral when you talked to Mr. Sittler in August of 1962? A. Iwas 
still under the impression that the CP would be a collateral. I truth- 
fully was confused here at the hearing in 1962 and following as to why 
there was such a fuss made over the security for this particular loan 
when I had a letter from the bank saying they would extend it to me. 


* = x *x * 
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BY MR. HENNESSEY: 

Q. What discussions did you have with respect to other methods 
of financing your application? A. I had discussions with my sister 
and brother -in -law. They said they would go with me all the way, what- 
ever I needed 
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in the way of co-signing a note or however they could help me to col- 
lateralize this loan. However, I didn't accept it because it was my opin- 
ion that a CP would be collateral and I didn't want to involve any other 


people if I possibly could help it. 
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I also had an offer of financial help from an attorney in Reading, a 


Mr. Lever, with whom I had spoken before I had made arrangements to 
have Mr. Booth be my engineering consultant. He is a family friend and 
also an attorney. I went to him to discuss the feasibility of a station in 
Reading and at that time he told me, "If you need any money, don't hesi- 
tate to come to me; I would like to see you have this andI will be glad 
to help you as far as you want me to." | 

But, again, I didn't accept his offer because I didn't want to involve 
anybody else. I wanted this to be my project. I thought I would work it 
‘with the bank. I thought I could collateralize a loan with the bank on a 
construction permit. Certainly, it was not my intent to go to the bank 
and try to finagle some kind of a deal. I would not have the nerve to do 


anything like that. 


* * 
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BY MR. HENNESSEY: | 
Q. Would you have considered these alternate methods of financing 
had you known of the actual collateral requirements of the Berks County 
Trust Company? A. I certainly would have. | 


* * * * | * 
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[CROSS-EXAMINATION] 

BY MR. BERNTON: | 
Q. Will you be good enough to tell us again what happened or tran- 
epiredon your visit to Mr. Sittler following the July 1962 hearing? A. I 
went to see Mr. Sittler at the suggestion of Mr. Booth. I was actually in 


the dark as to why I had to renegotiate a loan to the bank. However, I 
did mention that I had to renegotiate the loan and offer some more spe- 


cific security. | 
He outlined several plans, as I recall, of securing the 
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loan and we decided to have a note co-signed by my sister and brother- 
in-law. That was the gist of the visit. 

Subsequently, I had a balance sheet drawn up by my sister and 
brother-in-law and submitted it to the bank. I understand the bank also 
investigated their finances. 

Q. But you didn't learn on that visit that the bank had also condi- 
tioned its commitment on a pledge to the accounts receivable; you only 
learned that in May 5 after the call from Mr. Gartmann? A. That is 
when it came to my knowledge; yes, sir. 

Q. That is the first time that you knew about it? A. That was 
the first time that things became clear to me; yes, Sir. 


x Ed x * 
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MARTIN J. GARTMANN 


was called as a witness and, after first being duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 


(Tr. 1398] 


BY MR. BOOTH: 

Q. Will you please give your name, sir? A. Martin J. Gartmann. 

@. Where do you reside? A. I reside at 520 Gregg Street, Shill- 
ington, Reading, Pennsylvania. 

Q. Is that a suburb of Reading? A. Yes. 

Q. What is your occupation? A. Assistant Treasurer of a lend- 
ing corporation. 

Q. What is the name of that corporation? A. Berks County Trust 


Company. 
Q. Where is that located? A. Reading, Pennsylvania. 
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Q. Are you in the main office? A. Yes. 
Q. How long have you been employed there? A. It has been 30 


years today. 
Q. Congratulations, sir. 
For how long have you been working in the Trust De ‘tment? 


A. Ihave never worked in the Trust Department. 
Q. What department do you work in? A. The Commercial Loan 


Department. 
Q. How long have you been in that department? 
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A. For 30 years. 
at the pres- 


Q. Can you outline briefly for us what your duties aré 
ent time? A. For the past 28 years I have been one of the commercial 


ust Company. Prior to that I was 


lending officers of the Berk County Tr 
employed as a teller in the Commercial Loan Department for two years. 
Q. In connection with your duties, you pass upon applications for 

on which loans are outstanding? 


loans and the servicing of the accounts 


A. Ido. 

Q. Can you tell us, sir, on an average day how many people you 
talk to in your office about the possibility of obtaining loans? A. Well, 
I would estimate and say 15 to 25, probably more or less, it is accord- 
ing to the type of day it is. | 

Q. Has that average been about the same for the last 15 or 20 

quite a bit in the last year. 


years? A, It has accelerated 
of the objectives of a bank to make what it 


Q. Is one 
dloans? A. You asked if it is an objective for the bank? 


be soun 
Q. Yes. A. Certainly, yes, sir. 
d the receipt of interest 


Q. Is not the making of a loan an 


considers to 
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and the repayment of that loan considered to be to the advantage of the 
bank? <A. I don't quite understand. 

Q. Is not the making of a loan, the receipt of interest, and the re- 
payment of that loan considered to be to the advantage of the bank? 


A. Yes, sir. 

Q. Do you know Mr. Saul M. Miller? A. Ido. 

Q. How long have you known him? A. I met him in November of 
1958. At that time he was introduced to me by one of the officers in our 
Personal Relations Department. 

Q. Prior to that had you known of him? A. I had. 

Q. How? A. He wasa radio operator. I met him socially a few 
times, not to the point I knew anything about him. 

Q. In other words, you knew him socially until this time you met 
him on November 19? A. That is right. 

MR. BERNTON: Was the witness’ testimony that he met him so- 
cially prior or several times ? 

MR. BOOTH: I am not certain of the words he used. 

THE WITNESS: I said several times. 
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BY MR. BOOTH: 

Q. On this date you met him, did you and Mr. Miller discuss the 
possibility of his obtaining a loan from the Berks County Trust Company? 
A. We did. 

Q. How is it he came to your office? A. He was introduced by 
Mr. Erdman who had met him previously. 

Q. Is Mr. Erdman an employee of the bank? A. He is and was. 

Q. What was his position at that time? If yourecall, A. He was 
in charge of our Personal Contacts -- he is a public relations man. 


Q. Did Mr. Miller discuss with you as an officer of the Berks 
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County Trust Company his plans for establishing a proposed radio station 
at Reading, Pennsylvania? A. He did. 

Q. Iam speaking of this particular meeting, the date of which you 
have given us. A. That is right. | 

Q. I show you a letter, Mr. Gartmann, which has been received in 
evidence in this proceeding as Miller Exhibit No. 30, which for purposes 
of identification for the record is a letter on the letterhead of Berks 
County Trust Company, Reading, Pennsylvania dated November 19, 1958, 
addressed to Mr. Miller. | 
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Does your signature appear on that letter? A. It does. 
Q. Do you recall writing that letter? A. I do. 
Q. Was it written to Mr. Miller on November 19, 1958? A. It was. 
@. Did Mr. Miller ask that you write this particular letter? A. Yes. 
Q. Did he explain to you what use he intended to make of the letter? 
A. Yes, he did. He stated he was making an application to FCC for the 
construction of a radio station and needed some funds to arrange for the 
construction of this operation. | 


Q. In other words, did you understand at that time that this letter 
was going to be submitted to the Federal Communications Commission? 
A. He indicated to me that he had to have a letter to show to the FCC, 
the Federal Communications Commission, that credit was available. 

Q. Subsequent to your discussions with Mr. Miller on that day and 
after Mr. Miller left the office, did you write another letter to Mr. Miller? 


A. Yes, sir, I did. | 

Q. I show youa document which has been received 
Miller Exhibit No. 31. Is that the second letter which you 
| 
| 
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wrote to Mr. Miller on November 19, 1958? A. Itis. 
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Q. Were the two letters mailed in the same envelope or separately? 
A. No, the original one, it is my faint recollection it was dictated and 
given to him in my office before he left. I am not certain or definitely 
sure of that, but it is my belief it was. This was the same day that I 
wrote that other letter. 

Q. By “this,” you are referring to Miller Exhibit 31? <A. Yes. 

Q. And the earlier exhibit Mr. Miller may have taken with him as 
Miller Exhibit 30? A. That is right. 

Q. At the time you dictated and supplied to Mr. Miller the first 
letter, Miller Exhibit No. 30, had you told him, to the best of your recol- 
lection now some five and one-half years later, that you were going to 
write the second letter? A. I did. 


x = * * 


Q. Now I direct your attention again to the second letter, 
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Miller Exhibit No. 30, and particularly to the sentence that follows at 
the end of the first paragraph, "This letter, therefore, should be kept 
privately by you.” 

Iam sorry, excuse me. That is Exhibit No. 31. 

Would you please explain, sir, the reason you put that statement 
in that letter? A. Yes. I told Mr. Miller that we would give him this 
commitment for the $10,000 he asked for, and I also outlined for him 
the terms and conditions under which we would give this $10,000 credit. 
He said he would like to have a letter that simply indicated our willing- 
ness to give the credit. 

I said, "Mr. Miller, I will have to give you another letter to indi- 
cate the terms and conditions under which this loan will be made so that 
if I am not in the bank or no longer around, whoever picks up the file 
will understand our terms and conditions. 

Q. Now, I direct your attention to this sentence. A. Therefore, 
I wrote this letter to tell him I thought this was a personal contract 
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between Berks and Martin Miller, and I asked that that be kept quiet, that 
it be kept privately by him. | 

Q. Is there a business reason why you asked Mr. Miller to keep 
this letter quiet? A. Yes, there is. | 

Q. Will you tell us what the business reason was? A. We have 


had sad experience in the past several years of 
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writing commitments to non-customers who came to our bank shopping 
for loans and who, after our office had given that very good considera- 
tion and study, we found a way to make these loans or loans to the cus- 
tomers, they took our letters of commitment back to their own bank and 
their bank said, "If Berks can make a loan like that under those terms 
and conditions, we can, too." | 

Therefore, we didn't get what we term good business. 

Q. In other words, it is competition among banks that caused you 
to make such a statement? A. That is right. | 

Q. When did you next have occasion to hold a discussion with Mr. 
Miller? By next, I mean after November 19, 1958. A. I didn't. 

Q. At no time up to the present? A. I had spoken to him on the 
telephone relative to a letter that I got in reference to having a hearing 
in the FCC. I wrote him and tried to get him on the telephone. He was 
not available or rather no one answered. | 

1 wrote a letter telling him there was a matter I wanted to discuss 
with him. He called me on the phone and I told him I had gotten this let- 


ter. 


Q. That was from Mr. Bernton, counsel for Bi-States ? A. I think 


it was, yes. | 
Q. Do you have that letter available in your files, sir? A. Actu- 


ally it wasn't a letter. It was a telephone call I | 
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got from Mr. Bernton relative to this situation. He identified himself as 
Mr. Bernton, but knowing that Mr. Miller had this case coming up in 
Washington, I assumed Mr. Bernton was Mr. Miller's attorney. 

We got to talking of this situation and I made reference to this let- 
ter of November 19, 1958, the second letter dated November 19, 1958, 
which I told him about, and he asked that I send him a certified copy of 
that letter. 

I got in touch with our attorney, our bank attorney. He said I should 
not do that until he found out what this was all about. 

To my surprise I found out that I was not talking to Mr. Miller's 


attorney but to counsel for someone else. 
Q. Then did you call Mr. -- A. I called Mr. Hess and he said 
not to give any information out on any of this until we could get together 


and find out what this was all about. I called Mr. Miller and told him I 
had a matter to discuss. 

He called me that evening or the next. I don't remember exactly 
which day, but I told him I had this communication from Mr. Bernton. 

Q. Do you recall what Mr. Miller may have said? A. I do not 
remember. 

Q. Do you recall when this telephone call was received from Mr. 
Bernton? A. No, I don’t know. My records do not indicate. 
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Q. Was it in April of 1963, about a year ago? A. Let us see, 
my letter was May 2, 1963. That is when I wrote Mr. Miller and told 
him that I had been trying to reach him on the telephone for several 


days. 
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CROSS-EXAMINATION 
BY MR. BERNTON: 
Q. Mr. Sittler, I call your attention -- I beg your pardon, Me 
Gartmann. I do know better. | 
MR. BOOTH: May I have the page number that you are peirece 
his attention to? 
BY MR. BERNTON: 
Q. Icall your attention to the testimony of Mr. Saul Miller, pages 
1291 and 1292 in Volume 24 of this proceeding. I would like you to read 
from line two on page 1291 through line 22 on page 1292, if you would. 
PRESIDING EXAMINER: You mean read silently? 
MR. BERNTON: Yes, read silently. | 


| 
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MR. BOOTH: How far on page 1292? 
PRESIDING EXAMINER: Line 22. 
BY MR. BERNTON: 

Q. Now, Mr. Gartmann, when Mr. Miller came to see you on the 
11th of November, 1958, which was the occasion related in the testimony 
that you just read -- A. I beg your pardon, what was the date? 

Q. November 19. A. I thought you said November 11. 

Q. Did Mr. Miller tell you he had no stocks, house, be bonds to 
use for collateral? A. He may have made that remark. | hear that so 
often I can't remember one person making the remark. | 

Q. Do you recall if he said he could use his construction permit 
as collateral for the loan? A. I do not recall. | 
Q. Do you know what a construction permit is? A. Yes. 

@. Did you at that time? A. I did. | 
Q. Did you know what a construction permit issued by the Federal 


Communications Commission was? A. No. I don't oven ‘know now as 
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far as that is concerned. When you talk of a construction permit, I think 
in terms of building homes. 


= * 
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BY MR. BERNTON: 

Q. Did you at any time look into what an FCC construction permit 
was and whether it was valid under Pennsylvania law? A. No, sir, I 
did not. 

Q. Were you, in fact, asked to accept a construction permit as 
collateral? A. I do not recall any such proposition. 

Q. What do you recall, if anything? Do you recall about your dis- 
cussions with Mr. Miller concerning collateral for the loan? 

' 
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A. My discussion with him was about lending him $10,000 on the security 
assignment of a savings account he then had at our bank. 

*x * * f * * 

Q. I would like you to turn in your file, Mr. Gartmann, to my let- 
ter to you of April 25. 

I call your attention to the fourth paragraph. 

MR. BOOTH: Mr. Examiner, before we proceed, I would like to 
object to any questions based on this. It is a letter written by Mr. Bern- 
ton, counsel in this proceeding, and I think if we are going to have any 
questions about this letter, Mr. Bernton should take the stand and testify. 

PRESIDING EXAMINER: It was written to the witness and received 
by him. 

MR. BOOTH: Written to him, but it can't be used for any purpose. 


[Tr. 1415] 
PRESIDING EXAMINER: I don't know what purpose it is being in- 
troduced for. : 


‘ 


| 
| 
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MR. BOOTH: That is why I would like the purpose indicated so as 
to show the purpose of this line of questions. | 

PRESIDING EXAMINER: I think we should have the question an- 
swered and see if, in fact, it is germane. 

BY MR. BERNTON: 

Q. Did you, in fact, receive this letter of April 25, 1963? A. Yes. 

Q. Do you have a copy of that letter? A. Ido. 

Q. Does the fourth paragraph of that letter properly relate the 
conversation you and I had over the telephone? | 

MR. BOOTH: I object, Mr. Examiner. I think it is improper to 
have counsel summarize a discussion made over the telephone and to 
cast it in words which are argumentative and which may be used in later 
findings. | 

The witness has testified already to the conversation. To further 
questions regarding the cgnversation, I have no objection to) their being 
asked, but I have objection to their being summarized by a document 
written by counsel some months ago. 

If there is any reaction to this, Mr. Bernton can take the stand 
and testify to his actions at that time. 

MR. TACY: “Being otherwise material it would seem to me the 


paragraph referred to, with the witness on the stand, he can't 


| [Tr. 1416] 
testify whether or not that in fact is his understanding of ue conversa- 
tion. | 

MR. BOOTH: Mr. Examiner, I don't want to imply ate improper 
motive to Mr. Bernton or other counsel, but I think it is highly improper 
for counsel to write the witness a letter and then ask the witness if the 
statements in that letter are correct. 

I have never heard of this method of proceeding betore, and I think 
it is highly improper. 
PRESIDING EXAMINER: In the interest of expediting the hearing, 
Iam going to let the witness answer. 
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MR. BERNTON: You will what? 
PRESIDING EXAMINER: I will let him answer. 
BY MR. BERNTON: 

Q. The question was whether the fourth paragraph of that letter 
properly related our conversation or a part thereof? A. I think it does, 

Q. Was it, in fact, the fact that it was Mr. Miller who first suggest- 
ed that the savings account be used to collateralize the loan he was re- 
questing? A. Yes. 

Q. Thank you, sir. 


* *x 
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[CROSS-EXAMINATION ] 
[BY MR. TACY:] 

Q. Now, in connection with the second letter, I refer now to the 
letter which you mailed to Mr. Miller, was there any discussion at that 
time as to the two letters, that is, any discussion between you and Mr. 
Miller as to the fact of the two letters? A. You mean after I had writ- 
ten them? 

Q. No, sir! during your conversation on the 19th with Mr. Miller. 
A. I will have to explain it this way. Mr. Miller asked me to give him 
a letter indicating this credit availability, not spelling out any terms or 
conditions. He said this letter would be presented to the FCC for a per- 
mit to operate a radio station. 

Q. That is what I want to get clarified, if I may interrupt. 

Do I understand that Mr. Miller requested that the letter of credit 
availability be made available to him without the terms and conditions 
of that availability? A. Yes, sir. 

Q. He specifically requested the terms and conditions be omitted? 
A. No, sir, he simply asked for a letter indicating this credit. I replied 
that if I gave him the letter, I would have to spell out the terms and con- 
ditions under which the loan would 
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be made. In reply he asked for a simple letter indicating availability. 
I said, "I will follow this up with a second letter indicating the 
terms and conditions of this commitment.” That is why the second let- 


ter was written. 

Q. Isee. Did you understand from your discussion with Mr. Miller 
that this first letter was to be filed as a part of an application with an 
agency of the United States Government? A. I did. | 

Q. Of course, from the language of your second letter, you would 
assume that that letter was not to be filed? A. That is right, sir. 

Q. You would assume it would not be filed with the Federal Com- 
munications Commission? A. That is right, sir. | 

Q. I understand your testimony that this was a common practice 
of the Berks County Trust Company, that is the private letter, so-called, 
and the commitment letter for exhibition for all persons asking for loans 
of this type. Is that correct? A. Well, you just asked me awhile ago if 
anyone else had access to the files. Yes, it is a practice. | 1 may be on 
vacation, I may be dead, I may no longer be there, and anypne going to 
the files can see what extent this application was discussed. 

Q. I haven't made my question quite clear. I understood from 
your testimony that at least one of the purposes of stating | 
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in your letter to Mr. Miller that he should keep the letter delineating 
the terms and conditions privately was to accommodate a practice of 
the bank in order that, for competition purposes, clients would not take 
the same letter and go to another bank in an attempt to get the same 
loan? A. That is right. 

Q. Is that a common practice with the Berks County Trust Com - 
pany? A. I would not say it is a cornmon practice. It is a general 
policy. | 


* 
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Q. Do you recall of any case where an individual or corporation 
had a letter of commitment from the Berks County Trust Company which 
was filed before any agency of the United States Government that did not 
disclose the terms and conditions, if there were such terms and condi- 
tions? A. I do not know, ‘ 

Q. During your discussions with Mr. Miller did you have any un- 
derstanding as to why Mr. Miller would prefer not to have the terms, 
conditions, and collateral of this loan spelled out in the first letter? 

A. No. 


x 
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BY MR. TACY: 

Q. Now, Mr. Gartmann, let me now direct your attention to the 
file which I believe is entitled the "Credit File of Mr. Saul Miller"? 
A. Yes. 

Q. I direct your attention to a memorandum dated November 19. 
A. Yes, in 1958. 

Q. Yes, 1958, and which states, "No information is to be given 
out to anyone without the permission of the subj ect.” Will you explain 
the purpose of that notation in such a file asi this ? 

MR. BOOTH: I object, Mr. Examiner. It is outside the scope of 
the direct. 

MR. BERNTON: Before the Examiner rules, I wonder if I might 
be heard briefly? 

PRESIDING EXAMINER: Certainly. ; 

MR. BERNTON: As I understand it, although Mr. Booth was 


given the privilege of leading this witness, } beg your pardon, 


° 
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Mr. Booth was given the privilege of presenting this witness first, I don't 
believe anybody is restricted in his questions as to what went on in the 
opening testimony. 

MR. TACY: If that is the case, I will make Mr. Gartmann my wit- 
ness as I want to have the record clarified with the answer t that ques- 
tion. 

PRESIDING EXAMINER: Let him answer. 

THE WITNESS: Our files are so designed so that anybody in the 
Credit Department, including clerical help, can have access, to the files. 
If I send my secretary for a file, she can open and read it. 

We do have a policy that we may wish to keep certain things confi- 
dential. In this file it specifically referred to Mr. Miller having a bal- 
ance of $15,000 and that is why I put that in there because my letter was 
in an open file available to practically everybody in the oe 

BY MR. TACY: 

Q. This is a policy of the bank? A. No, nota policy. We have 

several files there where we do not give out information unless it is un- 


der a court order or subpoena. 
Q. You just have several files that you would not give out informa- 
tion on? A. If the people so ask, or we feel there is information in 


there that we feel the employees should not have access to, 
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yes. For instance, we havea lot of loan accounts where a ae instead 
of filing a financial statement he files a simple statement that his net 
worth is in excess of perhaps half a million dollars. 
He does that and signs his name. He doesn't want any Tom, Dick 
or Harry running all over town stating what his finances are. 
Q. Are you saying without that in there the bank would release 
such information? A. No, I don't think they would, but it is just a pre- 


caution, a reminder. 
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Q. We were speaking just a moment ago, I am not trying, believe 
me, to be repetitious, but can you recall how many letters of the nature 
of the second letter concerning the privacy of the terms and agreements 
of this loan were written in connection with other loans? A. I cannot 
recall. 

Q. Do you know whether there would be one or two, would it be 
that figure? A. I know of one. 

Q. That is the only one you recall? A. At the moment I certainly 
can't remember what is in the 3,000 files as to what other officers may 
have put in, the other lending officers write poi too, letters of com- 
mitment. 

MR. TACY: I have no further questions. Thank you, Mr 
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Gartmann. 


MR. BOOTH: I have one or two furthet questions. 
PRESIDING EXAMINER: All right. = 
REDIRECT EXAMINATION 
BY MR. BOOTH: 


Q. When Mr. Miller came to your office on November 19, 1958, 
did he have two bank books with him? A. I don’t remember if he had 
two, sir. ‘ 

Q. How did you ascertain, then, the amount of funds he had on de- 
posit on that date in the Berks County Trust:Company? A. He had the 
one book for his account. It was a single name. 

Q. Can you tell us from any record you have available the amount 
on deposit in that account? A. $10,511. 

Q. Then, sir, how did you get the figure of $15,000 that you have 
just given? A. I beg your pardon. Iam in error, and I did not mean 
that figure of $15,000. 

MR. TACY: I thought it was hypothetical. 

THE WITNESS: I did not mean that. 
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BY MR. BOOTH: 
Q. Did Mr. Miller have in deposit funds in another savings account? 
A. Yes. | 
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Q. What is the name and how much was it? A. Saul Miller and 
Martha Miller. | 

Q. Miller or Hoffman? A. Martha Hoffman. 

Do you want the amount? | 

Q. Yes. A. $9,545. | 

Q. When Mr. Miller came to you and discussed with you the funds 
he had on deposit, did he discuss with you both of these accounts, or only 
one? A. Only one. | 

Q. That is the one that had -- A. The one that had $10,511 in it. 

Q. That is Account No. B--68245? A. That is right, 

Q. Did you know at the time that he had another account, Account 
No. B—67809, a joint account in his name and Mrs. Hoffman's? A. No, 
sir. | 

Q. Now, when you discussed with him the possibility of this loan, 
did he tell you for how long he wanted the loan to run? A. No, he did not. 

Q. Did you have any idea from the discussions which you had 
whether the loan would be for 60 days, 90 days, 120 days, 


[Tr. 1429] 


three, five or 6 years? A. No, I did not. 
Q. Your concern was only that he maintain a balance in his own 


account that would be equal to the amount on loan? A. That is correct, 


sir. 
Q. At what rate of interest was he being paid at that time on his 


savings account that we just mentioned? A. It was three per cent. 
Q. How much on the loan? A. That would be five per cent. 
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Q. The difference, then, would be two i cent on roughly $10,000? 
A. That is right. 
Q. On the account previously identified as B—68245, what conditions, 
if any, are on that account as to withdrawal of any or all of the amount? 
A. There are no conditions. He can draw that out at any time he wants to 
draw it out, provided it was not pledged. If we took a pledge as collateral, 


he could draw anything above $10,000. ; 

Q. In other words, if he took a loan of $10, 000 and it was secured 
by a pledge of this account, he would have to leave an amount of $10,000 
in this account at all times? A. That is correct. 


Q. Can you tell me why a person would not use the funds 
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in an account that were readily available oe 
MR. BERNTON: Objection. 
MR. BOOTH: Let me finish, Iam i ae era 
BY MR. BOOTH: 
Q. I will start over. Did Mr. Miller teu you at that time why he 
wanted to porrow $10,000 rather than use the $10,000 from this account, 
Account No. B—58245? A. No. 

Q. Did you explain to him during that idiscussion that he would be 
paying, or in effect, losing two per cent of his deposits if he borrowed 
$10,000 at five per cent rather than use the funds in the account that were 
then drawing three percent? A. DidI explain to him that he would be 
losing that interest? 

Q. Yes. A. Iquoted him the rate of what, under the law, we 
would have to charge. It was two per cent over the rate the bank was 


i) 


paying. 

Q. Mr. Gartmann, let us suppose that after this discussion with 
Mr. Miller on November 19, 1958, and during the two-year period cov- 
ered or mentioned in the letter, the first letter, Mr. Miller's balance 
in this account, B—68245, dropped below $10, 000. Would the bank still 
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willing to lend him -- would it have been willing to lend him $10,000 se- 
cured by that account? A. First of all, he could not reduce that account 
below 
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$10,000 because it would be marked that it was being reserved as col- 
lateral to the loan, and the Savings Department would not pay him any 
monies except anything in excess of $10,000. | 

Q. Yes, but assuming at the time that he wanted to take up the loan 
and borrow the money there was only $3,000 in the account, how much 
would the bank lend him? A. Well, I think probably in this case, know- 
ing what we know about another account he has here, I don't think there 
would have been any difficulty at all in giving Mr. Miller $10,000. I think 
we would do so. | 

Q. Assuming you did not know about any other account? A.I 
think we would. a 

@. Upon what would you base that decision? A. Well, Mr. Miller 
is well known in our community, not to me particularly, put I have talked 
to people who have known him, particularly Mr. Erdman who has proba- 
bly known him longer than anybody, and where he particularly has a good 
reputation, integrity beyond reproach. | 

I would say basically that character has something to do with lend- 
ing money besides just collateral features. | 

MR. BERNTON: I move that all that testimony from the beginning 
of the answer be stricken. That is purely a hypothetical question. The 
only thing Mr. Gartmann was faced with was a $10,000 loan and a $10,000 
security. | 

MR. BOOTH: I think not. 


[Tr. 1432} 
134 


[tr. 1482] 


PRESIDING EXAMINER: I will overrule the objection. Let the 
answer stand. 
BY MR. BOOTH: 

Q. Now, Mr. Gartmann, based upon your experience as a banker, 


4 
, 
? 
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are you aware of the fact or do you know whether some companies or 
businesses have franchises or licenses to operate a particular business? 
A. Does the bank have a franchise to have a certain business ? 

Q. Do you know whether some commercial companies, not neces- 
sarily a bank, do operate under a license or a franchise granted by the 
city or state government? A. I do not know; 

Q. Do the banks operate under a franchise issued by the state? 
A. Yes. : 

Q. Do you 'do business with trucking companies? A. Yes. 

Q. Do they not operate under licenses under the ICC? A. Yes. 

Q. And by state utility commissions? } > A. Yes, that is right. 

MR. BERNTON: I object to Mr. Booth: leading the witness. The 
witness first testified he did not know anythihg about franchises, and 
by the time Mr. Booth finishes questioning, he will 
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be an authority on administrative law. 

PRESIDIN G EXAMINER: He said he did not know anything about 

construction permits issued by a Federal agency. 
BY MR. BOOTH: : 

Q. If Mr. Miller had explained to you, Iam not asking whether or 
not you recall whether he did, but if he had explained to you -- let us 
strike the question. ; 

In the aincnasion with you on November 19, 1958, did Mr. Miller 
discuss with you or explain to you that a radio station license had some 


value? A. No. 


| 
| 
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Q. At least you recall no such discussion? A. I do not recall any 


such discussion. | 


Q. Is there a possibility he might have discussed that with you? 
MR. BERNTON: I object. It is argumentative. | 
PRESIDING EXAMINER: I will sustain the objection. The witness 
said he does not recall. | 
MR. BOOTH: As long as the witness’ statement is that he does not 
recall, it is all right. . | 
BY MR. BOOTH: | 
Q. Let us go back for a minute. You have testified that even if 
Mr. Miller's account, the balance in the particular account No. B—68245, 


fell below $10,000, it is your opinion that you would recommend and the 
bank would nevertheless make a $10,000 loan to 
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Mr. Miller. | 

Could you give us an estimate, sir, as to how far that account 
could drop before you might be willing to rake the loan without consid- 
eration of other assets? | 

MR. TACY: I believe that is going a little too far into fantasy for 
testimony. I believe that is beyond the scope as to what this letter meant 
without anything else. | 

PRESIDING EXAMINER: I will sustain the obj ection. 

BY MR. BOOTH: | 

Q. Now, the purpose of security or collateral is to give reason- 
able assurance the loan would be repaid, is it not? A. Yes. 

Q. Was it your desire at the time you wrote these two letters on 
November 19, 1958, to make sure that Mr. Miller did have reasonable 
security or collateral to guarantee payment of any loan he might take 
out? 

MR. BERNTON: I object. I think the letters speak for themselves. 

MR. TACY: It is already in the record. | 
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PRESIDING EXAMINER: I think you are covering the same ground. 
MR. BOOTH: No, sir, I am not. 
PRESIDING EXAMINER: It surely sounds like it tome. I would 
sustain the objection. 
BY MR. BOOTH: 
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Q. Assuming that Mr. Miller had comé forward some time after 
the November 19, 1958, date and wanted to take down the loan, upon the 
condition that he make available some other assets other than this par- 
ticular savings account for collateral, what action, if any, would the bank 
take? i 

MR. BERNTON: I object. 

MR. BOOTH: The purpose of the duewion is to try to develop -- 
perhaps I am not too articulate -- the fact ee the bank would have con- 
sidered other security other than this bank aecount if he had come for- 
ward with it. 

MR. BERNTON: Well, Mr. mguetier: I will stipulate to that. I 
don't think anyone has ever questioned Mr. Booth's articulateness. Cer- 
tainly, I never have. : 

I will stipulate the bank would consider granting the loan on other 


reasonable security if it were advanced. ; 

PRESIDING EXAMINER: I think that is your answer. The bank 
would have considered making the loan. } 

MR. BOOTH: Does Mr. Tacy join in that? 


PRESIDING EXAMINER: If other security was offered and good? 

MR. BERNTON: Other reasonable and acceptable security. 

MR. TACY: Iam not an expert in banking practices. And we have 
an expert on the stand. But certainly what i do know of banking practices, 
if reasonable security was offered, that is, security which in the judg- 
ment of the bank officials was saa it seems to me to follow that 
most banks I know of would 
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lend money on that security or collateral. 
I don't know if I can stipulate as to what Mr. Gartmamn's bank would 
do. I don't think it is material. We are discussing here a commitment 
letter and I think it has been thoroughly discussed, which was, in fact, 
given by Berks County Trust Company to Mr. Miller. 
That is what is under discussion and I don't know why | this witness 
should be asked to speculate as to what he would have done if Mr. Miller 
had come up with other types of security. I don't see the point at all, un- 


less we are going into a general discussion of banking problems and all 
its facets. 
PRESIDING EXAMINER: I will sustain the objection. | 


BY MR. BOOTH: | 

Q. Mr. Gartmann, I will show you Miller Exhibit No.) 31, which is 
the so-called second letter of November 19, 1958, do you know whether 
that letter was actually mailed on that date or may have been mailed a 
day or so later? A. Ido not remember. 

Q. Is it possible it was signed and mailed a day or so » later? 
A. It is possible it was the same day or mailed a day or So later. 

Q. Now, I direct your attention to that letter again. Are we to in- 
terpret that letter as stating any fact that the conditions under which this 
loan of $10,000 would be made was on 


[Tr. 1437] 


pledge of this particular bank account or security? 
MR. BERNTON: I object. 
MR. BOOTH: I certainly can ask for an explanation ofthis. 
PRESIDING EXAMINER: The letter is self- explanatory. 
MR. BOOTH: No, it is not. That is why Iam asking the question. 
MR. TACY: If we are going to open the door on that, I can think 


of a number of other places. | 


[Tr. 1487] 


MR. BOOTH: All right. 

PRESIDING EXAMINER: I don't Bink that comes under redirect 
or within the scope of redirect. i 

MR. BOOTH: Well, we had the circumstances before where --- 

PRESIDING EXAMINER: I know, but I:am not going to open the 
door to any and every matter. I will let the witness answer that one ques- 
tion. 

THE WITNESS: Will you ask the queenon again? 

BY MR. BOOTH: 

Q. LI hope I will substantially have it the same. Was this letter in 
front of you the so-called letter of November 19, 1958, written by you, 
was the intention that the only security the bank would accept from Mr. 
Miller for a $10,000 loan was this particular bank account which at the 
time had $10, 5117 

MR. TACY: I still think that is asking the witness to speculate. 

MR. BERNTON: That really will Pee it up, I think, because 


[Tr. 1438] 


if he says no, then we will have to go down the road again as to what 


security --- : 

PRESIDING EXAMINER: No, we are:not going down the road again. 
No, we are not. I will let the witness answer that question, because if 
the letter is not clear, it should be. If it is cae then the witness’ an- 
swer will be disregarded. 

I don’t have the exhibit in front of me and I don't know. 

MR. BERNTON: Would Your Honor like to see it? 

PRESIDING EXAMINER: No. I don‘ t want to see it. I will look at 
it sufficiently later. 

THE WITNESS: I will answer the question. I will say, no. I will 
say this, the reason that letter was written the way it was and described 
in the way it was is because that security is the security that was offered. 


| (ar. 1439] 
: 
Now, if there are other securities, that is a different story entirely. 
We would have to know what the securities were and whether they were ap- 
plicable for collateral security. | 
PRESIDING EXAMINER: Anything further? | 
MR. BOOTH: I am thinking, Mr. Examiner. 
I have nothing further. | 
PRESIDING EXAMINER: All right, any recross-examination? 
MR. BERNTON: I have two or three more. | : 
RECROSS-EXAMINATION | 
BY MR. BERNTON: | 
Q. Mr. Gartmann, the type of loan contemplated here, a 


[Tr. 1439] 


five per cent loan secured by pledge of savings account secured by three 


per cent interest, is that a rather common type of loan in Pennsylvania? 
Do you see a lot of those types of loans? A. Oh, yes. The reason for | 
it, you might run into this, is that people find that borrowing money 
against their own money is a systematic way of saving. They know if 
they take it out they may never put it back, and that is just a way of keep- 
ing it there. | 

MR. BERNTON: In view of your ruling, I don't know if this would 
be acceptable, but I would like to pose this question. And that is whether 
at the time, if he knows when he wrote the letter of November 19, 1958, 
if any other securities had been proposed to him? | 

PRESIDING EXAMINER: He answered that. 

MR. TACY: I have no further questions. | 

PRESIDING EXAMINER: All right, you are excused, 

(Witness excused) 
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QUESTIONS PRESENTED 


In passing upon appellant's character qualifications, 
did the Commission fail to considey that there was 

no reason for appellant, who needed additional funds, 
to knowingly agree to a loan arrangement which would 
not produce the additional funds? 


In passing upon appellant's character qualifications, 
did the Commission fail to consider the fact that there 
was no reason for appellant to attempt to deceive the 
Commission concerning his financing plans? 

Did the Commission impose an unreasonable or im- 
possible burden of proof upon appellant in requiring 
appellant to affirmatively prove that he did not intend 
to misrepresent his financing plans? 


Was the Commission correct in concluding that appel- 
lant does not possess the requisite character qualifi- 
cations to be a licensee? 


JURISDICTIONAL STATEMENT. 


STATEMENT OF THE CASE 
STATUTES .AND. RULES INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT . 
ARGUMENT. . . ‘ =k sks 


I. The Facts Are etree Consistent with 
Miller's Testimony . 2 ae 


A. When Miller Desired Additional Funds, 
There Was No Reason for Him To Agree . 
to a Plan Which Would Not Produce the 


B. Miller's Actions Were Entirely 
Consistent with His Testimony . : 


The Facts Do Not Support the Conclusion that 
Miller Does Not Possess the Requisite 
Character Qualifications : . P F 


A. The Board Gave Substantial and Prejudiced 
Weight to Inaccurate and Immaterial 
Findings : . : 


Gartmann Was Not a Disinterested Witness . 


The Record Should Be Reopened To Receive 
Further Testimony of Gartmann. ie 26 


The Burden of Proof on the Misrepresentation 
Issue Should Not Have Been Placed ee 
Miller : * 


CONCLUSION 
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No. 20,341 


SAUL M. MILLER, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appeal from a Decision and Order of 
the Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Saul M. Miller, taken pursuant to Section 
402(b) of the Communications Act of 1934, as amended, 47 USC $402(b), 
and Rule $7 of this Court from (1) a Decision of the Review Board of © 
the Federal Communications Commission, released June 25, 1965, de- 
nying appellant's application for a construction permit for a new stand- 
ard broadcast station at Kutztown, Pennsylvania (R. 1165-1183),? (2) a 


ee ees | 
1 Citations given as "R.---" are to the record filed with the Court. 
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Memorandum Opinion and Order of the Commission's Review Board, re- 
leased November 23, 1965, denying appellant's petition for reconsidera- 
tion and reopening of the record (R. 1207-1211), and (3) a Memorandum 
Opinion and Order of the Commission, released June 23, 1966, denying 
appellant's application for review of said Decision and Memorandum 
Opinion and Order (R. 1266-1270). A notice of appeal was timely filed 
with this Court on July 22, 1966. 


STATEMENT OF THE CASE 


The proceeding before the Federal Corhmunications Commission 
involved two mutually exclusive applications for new standard (AM) 
broadcast stations, one by Saul M. Miller (appellant) at Kutztown, Penn- 
sylvania, and the other by E. Theodore Mallyck and William F. Allaun, 
Jr., d/b as A-C Broadcasters (intervenor), at Annville-Cleona, Pennsyl- 


vania. 


During the hearing, a question arose as to whether Miller had made 
a full disclosure of his financing plans in his Kutztown application as well 
as in an earlier filed and later withdrawn application for a new station at 


Reading, Pennsylvania. In denying a request for an issue on the question, 
the Commission's Review Board relied upon an affidavit of Miller. When 
Miller discovered shortly thereaft<r that his affidavit contained an inaccu- 
rate statement, he requested the Board to reconsider and set aside its or- 
der. The Board then added an issue as to Miller's character qualifications, 
placing the burden of proof of his good character upon Miller. 


Conflicts in the testimony of Miller and a bank loan officer concern- 
ing their recollection of a single brief discussion some five and a half 
years earlier were resolved adversely to Miller by the Review Board's 
decision denying Miller's application for lack of character quaiifications. 
In so doing, the Board gave no weight to the fact that there was no reason 
for Miller, who desired additional funds, to have knowingly entered into a 
loan plan which would not provide additional funds but would merely use 
his existing cash as security for the loan. 
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This appeal followed the denial by the Commission of an application 
for review.” 


Throughout the entire proceeding, Miller has contended that he was 
the "victim" of lack of understanding of banking terms and that he had 
completely forgotten receipt of a letter four and a half years earlier to 
which he had attached no particular significance when it was received. 


A rather detailed review of the facts is necessary to fully under - 
stand and resolve the questions presented in this appeal. 


Following military service in World War II, Saul M. Miller, then 
29 years old, was employed as an announcer bya broadcast station in 
his home town, Reading, Pennsylvania. After six years as an announcer, 
he was promoted to program director af the station. As he' gained expe- 
rience in programming, he became more and more interested in owning 
and operating his own station and ees his money for that pee (Tr. 
673-F, 673-I, 1286-1287, 1318- 1921). 


In 1958, Miller retained his present counsel to | in preparing 
an application for a new station at Reading. Although Miller had almost 
$20,000 on deposit in two savings accounts and life insurance with a cash 
surrender value of almost $5,000, and the cash required for the station 
was less than $20,000, counsel suggested that the application show the 
availability of additional funds to meet unanticipated expenses (Tr. 1289- 
1290). 


Although his sister, brother -in-law, and a Reading attorney offered 
financial assistance, Miller thought it better to seek a loan from his bank. 
On November 19, 1958, he met with Martin J. Gartmann, a a loan officer of 
the Berks County Trust Company where Miller maintained his savings 


Se ee 

a The Review Board also denied A-C Broadcasters' application: However, the 
Commission reversed the Board. The grant of that application is|not involved in 
this appeal. 


$ Citations given as "Tr. ---" are to the hearing transcript. 


accounts. (Tr. 1290-1291, 1311-1312). To Miller, that meeting was most 
important because it concerned his long stading ambition and dream to 
own and operate his own station. To Gartmgnn, the meeting was only one 
of 15 to 25 similar meetings he has held each day for more than 28 years 
with customers of the bank (Tr. 1399). It i not surprising that their rec- 
ollections of that one brief business meeting differed when they testified 
five to five and a half years later.* The following facts, however, are not 
in dispute. ‘ 


‘ 


At the meeting with Gartmann on Novémber 19, 1958, Miller ex- 
plained his plans to establish a new station in Reading, exhibited his bank 
books which showed almost $20,000 on depobit at the bank, explained his 
possible need for additional funds, and asked for a letter to submit with 
his application showing the willingness of the bank to loan up to $10,000 
if needed. In Miller's presence, but outsidé his hearing, Gartmann dic- 
tated the following letter which he then handed to Miller after it was typed. 

; 


(Tr. 1290-1292, 1469-1470). 3 


ovember 19, 1958 


Dear Mr. Miller: 


i 

With further reference to our discussion with you 
in connection with a credit commitment from our in- 
stitution, we are pleased to adviseiyou that after giving 
your proposal due consideration, we offer you credit 
to 2 maximum of two years with an option for renewal 
of this commitment, should it be required, for an addi- 
tional term to be mutually agreed ypon at the end of the 
second year. . 


; 
Very truly yours, 


/s/ M. J. Gartmann 
Assistant Treasurer" (R. 810) 


4 willer testified on October 7, 1963, and May 7, 1964, and Gartmann testified 
on April 1, 1964, concerning their brief meeting on November 19, 1958. 


5 


Miller immediately mailed the letter to his coramunications counsel (Tr. 
1293). After Miller's departure and in keeping with the bank's policy,” 
Gartmann dictated a second letter which was as follows: 


"November 19, 1958 | 


| 
Dear Mr. Miller: | 
| 
Under separate cover I mailed you a letter of coms 
mitment which you will want to exhibit to the Federal 
Communications Commission. I suppose that is the 
correct name. You will notice that I did not refer to 
the terms and conditions under which this commitment! 
for a maximum line of $10,000 was given. This letter, 
therefore, should be kept privately by you. 


We have given this commitment on the basis of | 
pledging your savings account No. B68245 as collateral 
security to the credit. At the moment there is $10,511) 
in this account which is ample to justify the commit- 
ment, 


When you are ready to avail yourself of this line | 
of credit or any portion thereof, [ wish you would ar- 
range to meet with me one day in advance of the actual 
drawing of funds in order that we may prepare the doca- 
ments that are mandatory for us to have executed under 
the Pennsylvania Banking Code. 


In the meantime, if there are any further questi 
you may have, please do not hesitate to let me know. | 


Very truly yours, 


/s/ M. J. Gartmann 
Assistant Treasurer" 811) 


LEE 


5 Gartmann testified that the bank's policy was to not set forth the terms and 
conditions under which a loan would be made so that competing banks would not 
know the terms offered by his bank and attempt to capture the account. (Tr. 
1402-1405, 1419-1422). This practice also was confirmed by Irvin C. Sittler, 
another loan officer of the bank (Tr. 1238). 
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When Miller received the letter, he merely filed it away in a box which 
later was placed in storage.” (Tr. 1293-1294, 1467). Only the first let- 
ter was included in the Reading application, which was filed with the Com- 
mission on December 9, 1958. (File No. BP-12,660). 


When it appeared unlikely that his Reading application would be 
granted,’ Miller prepared and filed, on December 22, 1960, the instant 
Kutztown application and later withdrew the Reading application. On De- 
cember 31, 1961, the Commission designated for hearing the Kutztown 
application in consolidation with numerous other applications, and includ- 
ed an issue concerning Miller's financial qualifications. (R. 73-80). To 
meet the financial issue, Miller had to obtain additional funds. On De- 
cember 27, 1961, he again visited the bank and, in the absence of Gart- 
mann, met with another loan officer, Irvin C. Sittler, to obtain another 
commitment letter. (Tr. 1301-1303). Both Sittler and Miller testified 
that the matter of collateral or security was not discussed at that meet- 


ing.” (Tr. 1261, 1303). At the conclusion of the meeting, Sittler handed 
Miller the following letter which he later filed as an amendment to his 
Kutztown application (Tr. 1301-1302): 


_ 


| 
. Miller recalled that his reaction when he received the second letter was as 
follows: "I opened it; I read it; I was rather pleased with what I read. I put it 
away and I forgot about that letter completely. I am 
action to that letter, and the only way I can describe my 
they receive a thank-you note from some- 
rson for the sake of doing business." 
letter, he would have realized that 
ovide the additional funds desired because his savings 
to use for construction of the station, was to be pledged 


i It appeared that a later filed mutually exclusive application for a new station 
in another community would be preferred under Section 307(b) of the Communica- 
tions Act of 1934, a8 amended, 47 USC $307(b), and that it would be useless to 
prosecute the Reading application. 


; 
. Sittler testified that he assumed that Miller understood that one of his sav- 
ings accounts would be pledged as collateral. (Tr. 1236-1238). 


"December 27, 1961 | 


Dear Mr. Miller: 


With further reference to our discussion with you | 
in connection with a credit commitment from our insti- 
tution, we are pleased to advise you that after giving 
your proposal due consideration we offer you a credit | 
to a maximum of $10,000.00, which shall be good for a | 
period of two years with an option for renewal of this | 
commitment, should it be required, for an additional 
term to be mutually agreed upon at the end of the sec- | 
ond year. 


This loan will be made for the purpose of working | 
capital for the operation of a new standard broadcast | 
radio station in Kutztown, Pa., an application for which 
you have pending before the Federal Communications | 
Commission. | 

| 

The loan will be made for a period of five years at 
an interest rate of 5% subject to change of interest paid 
on savings deposits. 


Very truly yours, 


/s/ I. C. Sittler 
Assistant Secretary" 


At the hearing on July 16, 1962, the Examiner was requested to 
take official notice of Sittler's letter. Counsel for the other applicant,” 
A-C Broadcasters, objected, stating that the letter made no reference 
to security for the loan. The obj ection was sustained. (tr. 733, 789). 
Shortly after his return to Reading, Miller met again with Sittler to re- 
view the terms under which the bank would make a loan. An arrange- 
ment was made under which any note would be endorsed by Miller's 
brother-in-law, Nathan Hoffman. (Tr. 1282-1233, 1809-1310). 


Sittler appeared as a witness on November 8, 1962, and testified 
that he had assumed that Miller understood that one of his savings ac- 
counts would be pledged as collateral for the loan. (Tr. 1236-1238). 


—EE | 
| 

. The dismissal of a number of applications made possible a separate hearing 

on Miller's application for Kutztown and A-C Broadcasters' application for Ann- 

ville-Cleona. At that time, and during most of the hearing, A-C Broadcasters 

was known as Bi-States Broadcasters. 
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Shortly thereafter, on December 4, 1962, A-C Broadcasters petitioned to 
enlarge the issues to determine if Miller had misrepresented his finan- 
cial condition in both his Reading and Kutztown applications. (R. 700-708). 
An opposition to the petition (R. 726-741) was supported by an affidavit © 
of Miller dated December 28, 1962, the pertinent parts of which are as 
follows: 


"2. That on November 19, 1958, and prior to 
completion of the application for the Reading station 
he met with Mr. Martin Gartmann, then Assistant 
Secretary of the Berks County Trust Company, Read- 
ing, Pennsylvania, in which bank he then had deposits 
in excess of $15,000.00, to discuss the possibility of 
obtaining a commitment whereby the bank would loan 
him up to $10,000.00 for the operation of the station 
should his funds on deposit be insufficient, that he can 
recall no discussion as to security or collateral for 
the proposed loan, that he assumed that the license 
and other assets of the station would be adequate se- 
curity or collateral for any loan up to $10,000.00 and 
that he obtained a letter dated November 19, 1958, 


signed by Mr. Gartmann, which was filed with the 
Commission as part of his application for Reading; 


"3, That on December 27, 1961, following the 
Order of the Federal Communications Commission 
designating for hearing his application for a new sta- 
tion at Kutztown, he again visited the Berks County 
Trust Company for the purpose of having the earlier 
loan Commitment for the proposed Reading station be 
made available for the proposed Kutztown station, that 

sistant Treasurer of the bank, that 
his deposits in the bank at that time exceeded $14,000.00, 
that he can recall no discussion as to security or col- 
lateral for the proposed loan of up to $10,000.00, that 
he assumed that the license and other assets of the sta- 
tion would be adequate security for any loan up to 
$10,000.00, and that he obtained a letter dated Decem- 
ber 27, 1961, signed by Mr. Sittler, which was filed with 
the Commission as an amendment to his application for 
Kutztown; 


4, That the first time anyone, including his attor- 
ney, Robert M. Booth, Jr., raised with him any question 


concerning security or collateral for the possible | 
$10,000.00 loan from the Berks County Trust Com 
pany was during and immediately following the hear- 
ing held on July 16, 1962, before the Commission 

upon his application; | 


"5, That, acting upon advice of his attorney, | 
Robert M. Booth, Jr., he returned to Reading follow- 
ing the July 16, 1962 hearing and, shortly thereafter, 
discussed the possible security or collateral require- 
ments with Mr. Sittler, and learned for the first time 
that the license and other assets of the Kutztown sta- 
tion would not be adequate or acceptable eae or 
collateral for a loan of $10,000.00; and 


"6. That, following his meeting with Mr. Sittler, 
he arranged with his sister and brother-in-law, Mr. 
and Mrs. Nathan Hoffman, for them to supply accept- 
able security or collateral for a bank loan of $10,000.00, 
and that he discussed their willingness to provide se- 
curity or collateral with Mr. Sittler a number of times 
between the last week in July 1962 and November 8, 
1962." (R. 824-825). 


The petition to enlarge issues was denied by the Review Board on 
April 23, 1968. (R. 750-754). 


On April 25, 1968, Gartmann received a telephone call from coun- 
sel for A-C Broadcasters. Believing the caller to be counsel for Miller, 
Gartmann disclosed the contents of Miller's file, at least to the extent of 
discussing the two letters of November 19, 1958. Upon receipt of a letter 
from counsel for A-C Broadcasters requesting a letter confirming the 
telephone conversation, Gartmann realized his mistake. After advising 
the bank's counsel, Gartmann attempted to contact Miller. When he 
reached Miller on May 3, 1968, Gartmann reminded him of the second 
letter. Miller then remembered having received a letter from Gartmann 
by mail four and a half years earlier. After a search of several hours 
over portions of three days, Miller found the letter among material 
placed in storage. (Tr. 1805-1309, 1405-1407, 1461-1463, 1467-1468). 


Upon finding the "second" letter, Miller realized that his affidavit 
of December 28, 1962, contained misstatements upon which the Review 
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Board had relied in denying the petition to enlarge issues. He immediate- 
ly set out to correct his mistakes. On May 13, 1966, Miller petitioned the 
Review Board to set aside its order denying the petition to enlarge issues 
and to take whatever action it deemed appropriate. (R. 755-761). The pe- 
tition was accompanied by his affidavit of May 7, 1963, which stated, in 
pertinent part: 


"2. That he prepared, with the assistance of 
his attorneys, an affidavit which he signed on Decem - 
ber 28, 1962, which subsequently was attached to a 
pleading titled Opposition To Petition To Enlarge Is- 
sues, filed with the Federal Communications Com - 
mission on January 4, 1963; 


"3. That he received a letter on May 3, 1963, 
from M. J. Gartmann, an officer of the Berks County 
Trust Company, Reading, Pennsylvania, asking him 
to contact Mr. Gartmann on a matter of importance; 


"4, That he telephoned Mr. Gartmann at his 
home on the evening of May 3, 1963, and was told by 
Mr. Gartmann that a Mr. Bernton had called and re- 
quested inform sations and 
communications 
Mr. Gartmann concerning 
a proposed radio station; 


"5. That during the conversation Mr. Gartmann 
referred to a ‘private’ or *personal’ letter Mr. Gart- 
mann had sent to him (Mr. Miller) on or about No- 
vember 19, 1958; 


"6, That immediately upon Mr. Gartmann's ref- 
erence to a ‘private’ or ‘personal’ letter, he remem =~ 
pered that he had received shortly after November 19, 
1958, two letters from Mr. Gartmann, 


"7, That immediately following the telephone 
conversation with Mr. Gartmann he undertook a search 
for the second letter, the first having been filed with 
his Reading application; 


"g, That during the evening of May 5, 1963, he 
found among other personal papers the second letter 
from Mr. Gartmann, a Copy of which is attached hereto; 


"9, That upon finding said second letter he re- 
membered reference in the letter to his savings ac- 
counts but still recalls no discussion with Mr. Gartmann 
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concerning the use of the savings accounts as secu- 
rity for a loan; 


"10. That he gave no thought or consideration 
nor attached any importance to the reference to the 
savings accounts in said second letter until he found 
the letter on May 5, 1963; 


"11, That immediately following his telephone 
conversation with Mr. Gartmann he telephoned his 
attorneys in Washington, D.C., and then rearranged 
his work schedule so as to visit his attorneys in 
Washington on May 7, 1963; and 


"12. That this affidavit is given voluntarily and 
with deep regret for lack of memory which resulted 
in misstatements in his affidavit of December 28, 
1962." (Tr. 826-827). 


The Review Board on its own motion added the following issues: 


"a. To determine whether Saul M. Miller misrepre- 
sented his financial qualifications to the Com- 
mission in the prosecution of application BP- 
13844 or application BP-12660. 


To determine whether Saul M. Miller, in the 
prosecution of his application BP-13844, filed 
false affidavits with the Commission. 


To determine, if either of the foregoing issues 
should be resolved in the affirmative, whether 
Saul M. Miller has the requisite character quali- 
fications to be a licensee of the Commission." 
(R. 768-770). 


The burden of proof was placed upon Miller .!° 


The foregoing facts are not in dispute. However, Miller and Gart- 
mann had different recollections of their meeting on November 19, 1958, 
when they testified five and five and a half years later. Miller's recollec- 
tion of the meeting was vivid because of its importance to him, an impor- 
tant step toward achieving his ambition to own and operate a| broadcast 
station. To Gartmann, the meeting was but one of 15 to 25 such meetings 


10 Under a policy adopted in 1965, the burden of proof under such issues now is 
placed upon the party making the charges. This policy is discussed at some length 
in the argument which follows. 


12 


held each day over a period of 30 years. (Tr. 1399). Miller was positive 
that the use of his savings account had not been discussed, because such 


an arrangement would not produce the additional funds he was seeking. uM 
He believed the construction permit issued by the Commission would be 
acceptable security. (Tr. 1291-1293). Gartmann did not recall if use of 
the construction permit had been discussed, but when shown a Copy of the 
letter written to him by counsel for A-C Broadcasters on April 25, 1963, 
testified that use of the savings account as seturity had been suggested 
by Miller.” (Tr. 1410, 1413-1416). ; 


ee — 


- Miller testified as follows: 3 


. Did you ever suggest to Mr. Gartmann that money on deposit 
on one or more of your bank accounts could be used as col- 
lateral for the loan which you were requesting ? 

I did not. ' 
You are positive of that? 
Why are you ° 
I am positive d not be good business practice 
and when I go to use 
went to the 


posit in 

ion and when I left 

in the bank with an additional loan of cre 

roneously shown as $20,000 in the transcript] secured by 
the construction permit, and I thought that until May of a 
year ago." (Tr. 1471). . 


i 
= Gartmann testified that Miller had made the suggestion that his savings ac~ 
count be used as security after having been shown at the hearing a letter written 
to him by counsel for A-C Broadcasters which contained the following: 


willing to accept a 
any specific monthly 
1424). 


A careful review of Gartmann’s testimony discléses that his recollection was un- 
derstandably hazy concerning the details of his meeting with Miller. When asked 
if the two letters had been mailed in the same envelope or separately, Gartmann 

testified: 


"A, No, the original one, it is my faint recollection it was dic- 
tated and given to him in my office before he left. I am not 
certain or definitely sure of that, but it is my belief it was." 
(Tr. 1403). 2 
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(Continued on next page) 
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The Review Board released its final decision denying Miller's ap- 
plication on June 25, 1965 (R. 1134-1164). The Board's findings and con- 
clusions are so important to this appeal that they are quoted verbatim 
rather than summarized: | 


"18. The Board is not persuaded by Miller's argu- 
ments. Resolution of the misrepresentation issues 
turns on the question of whether Miller knew, prior to 
the July 16, 1962, hearing, that his savings account was 
to be used as security for the proposed loan. While 
Miller's actual knowledge of this fact cannot be deter- 
mined with absolute certainty, the record evidence 
clearly supports the conclusion that Miller was aware, 
from the time the loan was negotiated on November 19, 
1958, that his savings account was to be used as col- 
lateral for the loan. | 


"19, The testimony of Miller and Gartmann con- 
cerning their November 19, 1958, meeting is clearly 
contradictory. Gartmann stated that security was dis- 
cussed; that the public letter was prepared at Miller's 
request; that Miller suggested the use of the savings 


12 Contimed from preceding page 
Under cross-examination, Gartmann testified: 


"Q, Did Mr. Miller tell you he had no stocks, house, or bonds 
to use for collateral? 
‘A, He may have made that remark. I hear it so often I/can't 
remember one person making the remark. 
"Q, Do you recall if he said he could use his construction per- 
mit as collateral for the loan? 
"A. Ido not recall." (Tr. 1418). 


On redirect examination, Gartmann testified: 


"Q. When Mr. Miller came to your office on November 19, 
1958, did he have two bank books with him ? 
"A. Idon't remember if he had two, sir." (Tr. 1427). 


It is apparent that Gartmann's recollection alsout use of the savings account as 
security was based largely, if not entirely, upon the contents of the second let- 
ter he wrote to Miller on November 19, 1958, in which he mentioned the account, 
It also is apparent that his testimony that Miller suggested use of the savings 
account as security was based upon a statement in the letter written to him by 
counsel for A-C Broadcasters. The wording of the letter indicates Gartmann 
had some doubts on that matter when he talked by, telephone to counsel for A-C 
Broadcasters. : 
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account as collateral, and that this arrangement was 
agreed upon; and that he told Miller that he would 
have to give him the private letter. All of these facts 
were denied by Miller." 13 (Emphasis supplied.) 


The Review Board continued: 


"20. Certain uncontested facts, however, support 
Gartmann's version of this meeting. Gartmann knew 
Miller prior to the meeting; Miller opened the sub- 
ject account in the same month that the meeting took 
place; Miller took his bank books with him to the 
meeting; except as to the time that he gave Miller 
the public letter, Gartmann's recollection of the inci- 
dent is clear, vivid, and internally consistent; the 
terms of the private letter imply a previous agree- 
ment by the parties; the private letter was sent in 
accordance with the events as described by Gart- 
mann; and Gartmann is a completely disinterested 
witness, and no allegation of bias or prejudice against 
Miller was alleged or shown. All of these facts are 
consistent with Gartmann's version of the meeting. 


"21. Even if Miller's version of the meeting were 
accepted, it seems incredible that Miller, who admits 
receiving the private letter and noticing that it said 
something about’Bavings accounts, either completely 
misunderstood its clear and plain meaning, or com- 
pletely forgot about it until after its contents were 
revealed to an opposing applicant's attorney. The 
alleged facts that Miller had never previously negoti- 
ated a bank loan and was inexperienced in such mat- 
ters should have made him all the more curious about 
this incomprehensible and unexplained letter. 


"22. Miller argues that there would be no reason 
to pledge $10,000 cash so as to borrow $10,000 from a 
bank. Miller’s motives need not be ascertained in or- 
der to determine whether his conduct is disqualifying. 
However, Miller's application, without the loan, indi- 
cates a cash requirement of $19,662, and $16,570 in 
available cash. Therefore, if Miller desired to show 
greater financial resources than he actually had 


a? The "public letter" most certainly was prepared at Miller's request be- 
cause it was to be submitted to the Commission as part of his Reading applica- 
tion. 
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available, a motive for this conduct would exist.2/ 


Miller argues that he "voluntarily" advised the Re- 
view Board of the private letter as soon as he learned 
of its existence. However, Miller did not inform the 
Commission of the private letter until after he dis- 
covered that counsel for A-C had learned of the mat- 
ter. Finally, Miller testified at one time that the mat- 
ter of security was never discussed prior to the July 
16, 1962, hearing; and on another occasion he testified 
that he explained to Gartmann, at the November 19, 
1958, meeting that he would use the construction per- 
mit and other assets of the station as security for|the 
loan 

| 


"23. In view of the fact that the record evidence 
does not support Miller's contention that he was un- 
aware that his savings account was to be used as se- 
curity for the propcsed loan prior to the July 16, 1962, 
hearing, we must conclude that Miller did not sustai 
his burden of proof under the misrepresentation issues, 
and resolve these issues against Miller. The mitigat- 
ing factors alleged by Miller (see paragraph 16, supra) 
are not persuasive. Under these circumstances, we - 
cannot find that Miller possesses the requisite qualifi- 
cations to be a Commission licensee, and his applica- 
tion will therefore be denied. 


ee EEE EE 


w 
3/ Miller testified that he could have made other arrangements 
for financing his proposal, but this testimony was not corrobo- 
rated, and there is no indication in the record of the details or 
difficulties involved in such other arrangements." 14 


(R. 1139-1141). 
The Board reached no conclusion concerning the false affidavit is- 
sue. 
Although the Board did not conclude that Miller had misrepresented 
his financial qualifications and does not possess the requisite character 
qualifications to be a licensee, the result was just exactly the same. 


14 winer's testimony that he could have made other arrangements for financing 
is "corroborated" by the fact that he did make other arrangements! with his brother- 
in-law providing security, immediately after the question of security was first raised 
at the hearing on July 18, 1962. (Tr. 1232-1233). 


16 
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Miller filed a Petition For Reconsideration And Reopening Of The 
Record on July 26, 1965, (R. 1165-1188), which included a request for the 
opportunity to present witnesses to sees ie his testimony concern- 
ing other sources of funds and a number of c cter witnesses (R. 1172), 
and requested the Board to reconsider its conrlusion that Miller failed to 
sustain his burden of proof. (R. 1174). The petition was denied by a memo- 


randum opinion and order released November/23, 1965. (R. 1207-1211). 


An application for review was filed with] the Commission on Decem- 
ber 30, 1965 (R. 1216-1235), and was denied by the Commission without 
explanation on June 23, 1966. (R. 1266-1270). 


After the denial of the application for r¢view and while a notice of 
appeal was being prepared, Miller obtained from Gartmann an affidavit 
dated July 18, 1966, which further supports Miller's basic contention that 
there never was a full understanding and meeting of the minds at his meet- 
ing with Gartmann. A copy of the affidavit is attached to the notice of 
appeal which was filed on July 22, 1966. On July 25, 1966, Miller peti- 
tioned the Commission to request the Court remand the case to permit 
further consideration in the light of Gartmank's affidavit. (R. 1277-1293). 
The petition was denied as untimely on September 22, 1966 (FCC 66-836). 


STATUTES AND RULES INVOLVED 


Interpretation and application of rules fnd statutes are not involved. 
Therefore, none are printed as an appendix ti this brief. 


STATEMENT OF TS 


1. The facts are entirely consistent th Miller's testimony that 
he did not understand that a pledge of his sa ings account as security for 
the loan was contemplated. 


2. When Miller desired additional fuhds, there was no reason for 
him to agree to a plan which would not prodace the desired funds. 
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| 
3. Miller's actions were entirely consistent with his| testimony. 


4. The facts do not support the conclusion that Miller does not 
possess the requisite character qualifications to be a broadcast station 
licensee. 


‘ | 

5. The Review Board gave substantial and prejudicial weight to 
findings which were inaccurate and others which were immaterial in 
reaching its conclusion that Miller had not sustained his burden of proof. 


6. The conflict in the testimony of Miller and Gartmann could 
not be resolved on the basis of interest of the witnesses as each was an 
interested witness. | 


| 
7. The burden of proof on the misrepresentation and character 
issues should not have been placed upon Miller. | 


SUMMARY OF ARGUMENT 


The burden of proof under the misrepresentation and character 
issues was placed upon Miller. The Review Board concluded that Miller 
had failed to sustain his burden of proof and, therefore, that his applica- 
tion must be denied. However, the Board did not affirmatively conclude 
that Miller actually had misrepresented his financial qualifications. 
Nevertheless, the practical effect was just the same. 


In reaching its decision, the Board was confronted with conflicting 
testimony of Miller and Gartmann and evidence concerning Miller's ac- 
tions. Instead of first attempting to determine if there was a possibility 
that each witness sincerely believed he was giving an accurate account 
of the discussion at their meeting on November 18, 1958, but that one 
honestly was mistaken, the Board proceeded upon the premise that one 
was not telling the truth. | 


In its resolution of the conflicting testimony, the Board discussed 
only some of Miller's actions and then concluded that they supported the 


. 
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“Gartmann's version” of their meeting on November 19, 1958. In so do- 
ing, it failed to consider if those and other facts were entirely consistent 
with Miller’s “version” of the meeting. Had the Board, in an unbiased 
manner, carefully considered all of Miller's actions, it could only have 
concluded that his actions corroborated his testimony. 


The Board relied upon a number of findings to support its conclu- 
sion that Gartmann's testimony should be preferred. First, it set forth 
certain findings which were grossly inaccurate. Second, it made findings 


on wholly immaterial matters and then said that they supported its con- 


clusions adverse to Miller. 5 
i 

In attempting to resolve a conflict in the testimony of two witnesses, 
the interests of the witnesses in the outcome of the proceeding may be 
considered. Obviously, Miller was an interested witness. However, the 
Board erroneously found that Gartmann was a disinterested witness, over - 
looking the fact that his inept handling of Miller's request for professional 
assistance and guidance had led to all of Miller's troubles, and then con- 
cluded that Gartmann's version must be preferred. 


Following the denial of Miller's application for review by the full 
Commission, and before the notice of appeal was filed with this Court, 
Gartmann executed an affidavit in which he stated, in effect, that he was 
convinced that there had been an honest misunderstanding and no meeting 
of the minds concerning the pledge of Miller's savings account as secu- 
rity for the proposed loan. The Commission denied a request that the 
record be reopened to consider the affidavit and to receive additional 
testimony of Gartmann was denied as untimely. When a man's charac- 
ter is in issue, the Commission should actively search for the facts and 
not merely turn its back because new information was untimely filed. 


The burden of proof under the misrepresentation and character is- 
sues was placed upon Miller rather than upon the party making the charges 
of misconduct. As the result, Miller was required to affirmatively prove 
a negative, i.e., that he did not know his savings account was to be pledged 
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as security for the proposed loan. When asked to reconsider, the Board 
ruled that the burden of proof had to be placed upon Miller because the 
facts were peculiarly within his knowledge. In so ruling, the Board con- 
fused the burden of proceeding with introduction of the evidence with the 
burden of proof. As the result, an impossible burden was placed upon 


appellant. | 


For any or all of these reasons, a reversal and remand is required. 


ARGUMENT 


When the Commission's Review Board concluded ". . ' | that Miller 

did not sustain his burden of proof under the misrepresentation issues, 
and resolve[d] these issues against Miller", and then concluded that 

_ . . we cannot find that Miller possesses the requisite character quali- 
fications to be a Commission licensee, and his application will therefore 
be denied" (R. 1141), the practical effect was just the same as if the 
Board had concluded that Miller had testified falsely under cath, i.e., 
committed perjury, when he testified that he never understood that he 
was expected by Gartmann, the banker, to use $10,000 in a savings ac- 
count to obtain a $10,000 loan at a time he desired additional funds. 


Failure to have a full understanding and a meeting of the minds is 
common in the business world and produces much litigation. Failure to 
fully understand technical terms and to carefully read a document is com- 
mon. Conflicting testimony of two witnesses, each sincerely believing his 
account of an event is accurate, is an everyday occurrence in the courts. 


Is it not possible that Miller and Gartmann never fully understood 
the other? Is it not possible that Miller failed to carefully read Gart- 
mann's second letter? Is it not possible that Miller and Gartmann each 

honestly believed that he was giving an accurate account of their one 
brief business meeting five years earlier? Is it not possible that Gart- 
mann's recollection of the conversation was based upon notes appearing 
in Miller's file? 
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The answer to each of these questions ig a resounding "Yes." 


The real question, as correctly stated b the Board in paragraph 
18 of its decision, is ". . . whether Miller knew, prior to the July 16, 
1962, hearing, that his savings account was to/be used as security for 
the proposed loan.” (R. 1139). 


Proving what was ina person's mind is}a most difficult and fre- 
quently impossible task. It was even more ifficult here because, with 
the burden of proof upon Miller, he had to affirmatively prove a negative, 
that he did not know Gartmann expected his sdvings account was to be 
pledged as security for the loan. 


In weighing the conflicting testimony of!Miller and Gartmann, the 
Board had a choice of two approaches to take} The first was upon the 
premise that each sincerely believed he was giving an accurate account 
of their brief meeting five years earlier but fhat one was mistaken. Un- 
der this approach, the other evidence would He reviewed to see if it col- 
laborates the testimony of one or the other. [The second approach was 


upon the assumption that one of the witness was lying. 


The Board took the second approach and never analyzed the evi- 
dence to see if it collaborated the testimony of one or the other witness, 
perhaps because of the relative interest of the witnesses in the outcome 
of the proceeding or because of its distasteful experience with the en- 
largement of the issues matter, where Miller voluntarily advised the 
Board of an error in his affidavit. In any event, the Board set out to 
write a decision to support its belief that Miller had lied when he stated 
in an affidavit and testified under oath that the use of his savings account 
as security for the loan was not discussed at his meeting with Gartmann. 
The end result was the arbitrary and capricious conclusion that Miller 
does not possess the requisite character qualifications to be a licensee. 


A thorough and detached analysis of all relevant and material facts 
can lead only to the conclusion that Miller did not know that his savings 
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| 
account was to be used as security for the proposed loan and, therefore, 
Miller is not disqualified from being a licensee. | 


Appellant realizes that an appellate court seldom will substitute its 
analysis of the facts for that of the agency below even though it might 
have reached a different conclusion. But he sincerely believes that he 
can demonstrate to this Court that the Commission's findings and con- 
clusions were so erroneous and prejudicial as to be arbitrary and capri- 


Appellant also submits that the Board erred by placing the burden 
of proof upon him and then requiring a level of proof which he could not 
possibly meet. This prejudicial procedural error requires a remand. 


I. 


THE FACTS ARE ENTIRELY CONSISTENT 
WITH MILLER'S TESTIMONY 
When there is a conflict in testimony between two witnesses, the 
first step is toanalyze the facts upon the premise that each sincerely 
believed he was giving an accurate account of the event. The fact that 
one may have been wrong does not reflect upon his character. 


Instead of taking this approach, the Board set forth to prepare a 
decision to support the conclusion that Miller had knowingly and inten- 
tionally misrepresented his financial plans and qualifications. 


The facts are entirely consistent with Miller's testimony and sup- 
port only the conclusion that there was no full understanding and meet- 
ing of the minds between Miller and Gartmann. 
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A. When Miller Desired Additional Funds, There 
Was No Reasen For Him To Agree To A Plan 
Which Would Not Produce The Funds 
From the very beginning, Miller has argued that the key to this 
case is in the answer to the following question: 


When Miller was seeking additional funds to sup- 
plement his savings, would he have knowingly agreed 
to a loan arrangement which would not provide addi- 
tional funds? 


There is only one answer, and it is "No.” 


When a person has been accused of wrong-doing, the facts must 
first be considered in a light most favorable to him. But this the Board 
did not do. It was So preoccupied with its predetermination that Miller 
was not to be believed that it summarily discounted this all important 
and key question as follows: 


29. Miller argues that there would be no reason 

to pledge $10,000 cash so as to borrow $10,000 from a 
bank. Miller’s motives need not be ascertained to de- 
termine whether his conduct is disqualifying. However, 
Miller's application, without the loan, indicates a cash 
requirement of $19,662, and $16,570 in available cash. 
Therefore, if Miller desired to show greater financial 
resources than he actually had available,-a motive for 
this conduct would exist.3/ ...” 


———— 

3/ Miller testified that he could have made other arrange- 
ments for financing his proposal, but this testimony was not 
corroborated, and there is no indication in the record of the 
details or difficulties involved in such ‘other arrangements'." 
(R. 1140). 


An innocent or unintentional mistake does not reflect adversely 
upon a person's character. Since Miller’s character was in issue, the 
question of whether Miller knowingly and intentionally misrepresented 
his financial plans and qualifications was in issue. Motive is an essen- 


tial element to such an issue. It was most prejudicial and erroneous 
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for the Board to hold that ‘Miller's motives need not be ascertained to 
determined if his conduct is disqualifying.” 


Then, in an attempt to show that Miller had a motive 4 misrepre- 
sent his financial qualifications, the Board said tha . Miller’ s [Read- 
ing] application, without the loan, indicates a cash pales ecent of $19,662, 
and $16,570 in available cash." The Board then continued, "[thherefore, 
if Miller desired to show greater financial resources than he actually had 
available, a motive for this conduct would exist.” (R. 1140). 


The Board's figures were incorrect. The simple fact ‘is that the 
Board overlooked the fact that Miller had other quick assets in addition 
to the cash consisting of life insurance with a cash surrender value of 
$4,774.43. Thus, Miller had $1,682.43 more available than required even 
without the bank loan. 5 ! 


But that is not all! In footnote 8, which is quoted above, the Board 
said that Miller's testimony that he could have made other financial ar- 
rangements was uncorroborated. That statement was clearly erroneous 
because the record already contained ample corroboration if such was 
necessary. Immediately following the hearing on July 16, 1962, where 
the question of security first was raised, Miller promptly arranged for 
his brother-in-law to provide the additional financing by providing secu- 
rity for the bank loan. (Tr. 1232-1234). 


In addition, the matter of corrobo: ration was raised for the first 
time in the Board's final decision. A petition to reopen the record to 
permit Miller to present corroborating testimony (R. 1165-1188) was 
denied as untimely. (R. 1207-1211). If the Board believed corrobora- 
tion was essential, it was error to refuse to afford Miller the opportu- 


nity to present such evidence. 


| 
15 Official notice was taken of Miller's Reading application, (R, 1313-1316). 
That application contained two balance sheets, one of October 31, 1958, and the 
second of April 24, 1959. Copies of these two balance sheets are submitted as 
Appendix A to this brief. 
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The Board's dismissal of this key question was arbitrary and ca- 
pricious. 

Miller had worked and saved for years for the day when he could 
file an application with the Commission for his own station. It is incon- 
ceivable that he would jeopardize those dreams and plans by knowingly 
and intentionally attempting to deceive the Commission. 


There was absolutely no reason why Miller would have knowingly 
entered into a loan arrangement which would not provide additional funds. 


Until a reasonable answer to this key question is given, a conclu- 
sion cannot be reached that Miller does not possess the requisite char- 


acter qualifications to be a licensee. 


'B. Miller's Actions Were Entirely 

Consistent With His Testimony 
It will be remembered that Gartmann wrote Miller two letters un- 
der date of November 19, 1958. The first was handed to Miller by Gart- 
‘mann and merely indicated the willingness to make a loan without refer- 


ence to security. The second was mailed to Miller and stated as follows: 


"We have given this commitment on the basis of pledging your savings 
account No. B68245 as collateral security to the credit. At the moment 
there is $10,511 in this account which is ample to justify this commit- 
ment.” (R. 811). 


Miller testified as follows concerning receipt of the second letter: 


"Now, we all know that there is a second letter 
involved here and I believe it is referred to as a 
private letter. Since May of this year, I have given 
that second letter a lot of thought and I have tried 
to reconstruct in my own mind what I thought at the 
time I received this second letter. 


: "Now, this is more than five years ago or al- 
most five years ago. This is the way I recall things. 
Iam under oath and testifying to what I think is the 
truth. 
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"T received a second letter from Mr. Gartmann. 
I came home from work and there was a letter there 
from the Berks County Trust Company. I opened it; 
I read it; I was rather pleased with what I read. I 
put it away and I forgot about that letter completely. 
I am trying to recall my own reaction to that letter, 
and the only way I can describe my reaction to that 
letter was the same way a person feels when they 
receive a thank-you note from somebody who has, 
gotten together with another person for the sake of 
doing business." (R. 1293-1294). 


If he had understood the significance of the second letter, is it not 
reasonable to believe that he would have discussed the matter further with 
Gartmann? i 


The fact that Miller put the letter away in storage and could not find 
it immediately (Tr. 1308-1309) is entirely consistent with his testimony 
that he did not realize the letter's significance. 


When a showing of the availability of additional funds was required 
to meet the financial qualification issue in the hearing on his Kutztown 
application, Miller again went to the bank and, in Gartmann's absence, 
met with Irvin C. Sittler, another loan officer. (Tr. 1261, 1302-1308). If 
Miller had known that the prior plan would not have produced additional 
funds, would he not have gone somewhere else after he learned his financ- 
ing plans were to be the subject of close scrutiny in the hearing? Nobody 
but a fool would have taken such a chance. 


When Miller met with Sittler, there was no discussion of security 
for the new proposed loan. Sittler's testimony corroborated Miller's. 
(Tr. 1261, 1302-1303). If Miller had known that his savings account was 
to be pledged as security, is it not reasonable to assume that he would 
have raised the matter with Sittler? | 


Miller already had invested substantial money and time in the prep- 
aration of two applications and the prosecution of one through a long and 
hard fought hearing. Would any person under such circumstances know- 
ingly place such a substantial investment in jeopardy? Of course not. 
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When Miller met with his counsel in Washington to prepare an affi- 
davit to be submitted with his opposition to the petition to enlarge issues 
files by A-C Broadcasters, which requested the misrepresentation and 
character issues, is it not reasonable to believe he would have told coun- 
sel of his knowledge that his savings account was to be pledged as secu- 
rity for the loan? Is it not reasonable to believe that counsel engaged in 


probing questioning of Miller before preparing an affidavit in response 
to attacks upon his veracity and character? This was not a pattern of 
action of a man having something to hide. 


When Miller learned that he had prepared an affidavit containing 
inaccurate statements of fact, it would have been easy for him to Say, 
"Well, I got caught and can’t get away with it. Let's quit.” Instead, with 
full knowledge that he ran the risk of an adverse decision which would 
brand him as a perjuror for the rest of his life and perhaps disbar him 
from the broadcast industry, he chose to come forward, and admit his 
mistake, knowing full well that he had not knowingly or intentionally mis- 
represented his financial plans. 


The Review Board refused to even consider the possibility that 
Miller's conduct supported and corroborated his testimony. Instead, it 
rejected such consideration, saying: 


‘Byen if Miller’s version of the meeting were 
accepted, it seems incredible that Miller, who admits 
receiving the private letter and noticing that it said 
something about savings accounts, either completely 
misunderstood its clear and plain meaning, or com- 
pletely forgot about it until after its contents were 
revealed to an opposing applicant's attorney. The 
alleged facts that Miller had never previously negoti- 
ated'a bank loan and was inexperienced in such matters 


should have made him all the more curious about this 

‘incomprehensible’ and ‘unexplained’ letter.” 16, 1" 

(R. 1140). 

While it may seem “incredible” to the members of the Board, two 

of whom were attorneys and all of whom were experienced in studying 
financial plans and proposals, that Miller did not realize the eke 
of certain statements in Gartmann's second letter, was not a fair test.1® 
Miller's business experience was non-existent and he never before had 
sought a loan at a bank. (Tr. 1291- 1292). To hold that Miller's inexperi- 
ence ". . . in such matters should have made him all the more curious 
about this 'incomprehensible" and "unexplained" letter" was 'so unfair that 
it was arbitrary and capricious. The ordinary man standard is the only 
one which may be used under such circumstances. The Board's failure 
to consider Miller's actions in a favorable light was arbitrary and capri- 


cious. 


| 
Every single action of Miller over a period of more than five years 
was totally consistent with his testimony that he did not recognize the 
significance of Gartmann's second letter and that he did not understand 
that his savings account was to be used as security for a loan which 
would not provide the additional funds desired. 


It is respectfully submitted that this case should be remanded to 
the Commission with instructions that Miller's actions be reviewed to 


see if they support his testimony. 


16 The words "incomprehensible" and "unexplained" are the Board's, not 
Miller's. | 


17 The record does not support a finding that Miller admitted noticing at the 
time he received the second letter that "it said something about savings ac- 
counts." Although not altogether clear, the record more nearly aie corte a find- 
ing that Miller remembered some reference in that letter to a savings account 
after Gartmann had reminded him on May 3, 1963, of the existence of the letter 
Ba before he found it two days later. (R. 1307). | 


8 it was not until Miller's counsel was in law school that he ae the 
ae and significance of the words "pledge", "security" and baa cua, a 
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THE FACTS DO NOT SUPPORT THE CONCLUSION 
THAT MILLER DOES NOT POSSESS THE 
REQUISITE CHARACTER QUALIFICATIONS 

Conflicting testimony of two witnesses, each sincerely believing 
his account of an event is accurate, is an everyday occurrence in the 
courts. Is it not possible that both Gartmann and Miller sincerely be- 
lieved that they were giving accurate, though conflicting, accounts of 
their meeting on November 18, 1958? 


In weighing the conflicting testimony of Gartmann and Miller, the 
Board had a choice of two approaches to take. The first was upon the 
premise that each sincerely believed he was telling the truth about the 
November 19, 1958, meeting but that one was honestly mistaken. The 
second was upon the assumption that one was lying. 


The Board took the second approach, perhaps because of the rela- 
tive interest of the two in the outcome of the proceeding or because of 
its distasteful experience with the enlargement of the issues matter, 
where Miller voluntarily advised the Board of an error in his affidavit. 
In any event, the Board set out to write a decision which would support 
its belief that Miller had lied when he stated in an affidavit and testified 
under oath that the use of his savings account as collateral for a loan 
was not discussed at his meeting with Gartmann on November 19, 1958. 
The end result was the arbitrary and capricious conclusion that Miller 
does not possess the requisite character qualifications to be a licensee. 


Some of the errors which will be discussed do not appear signifi- 
cant when standing alone. But when all the errors are considered to- 
gether, each becomes important just as the separate pieces of a picture 


puzzle are necessary to complete the picture. 
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A. ‘The Board Gave Substantial And Prejudicial 
Weight To Inaccurate and Immaterial Findings 
That the Board first decided that Miller had misrepresented his 
financial qualifications and testified falsely, and then set out to write a 
decision supporting that conclusion, is further proven by the Board's 
reliance upon inaccurate and immaterial findings. 


In paragraph 19 of its decision, the Board found that Gartmann 
stated that security was discussed" and that Miller had denied it had 
been discussed. (R. 1140). That was a most arbitrary and capricious 
finding. Miller testified that security had been discussed (Tr. 1291) 
and that he had understood that he could borrow up to $10,000 ",..uUs- 
ing the grant or the construction permit, whatever assets the fledgling 
station would have as security." (Tr. 1293). 


In that same paragraph, the Board found that Miller denied that 
tt, . , the public letter was prepared at Miller's request.” R. 1140). 
But the record shows that Miller did request the letter. He testified: 
| 


"T asked for a letter of some sort from the 
bank to prove that I had credit available from the 
Berks County Trust Company. Mr. Gartmann was 
quite friendly. He said, ‘Well, what you want, 

then, is a letter of commitment.' 


"Tt had never heard of that expression; Thad 
never borrowed money from the bank and was quite 
green in the process of borrowing money from the 
bank. 

"y said, 'If that is the type of letter you think I 
want, then I suppose that is what I want’.” | 


When a man's character is in issue, the Board must be meticulous 
in making correct findings of fact. How much weight was given to these 
inaccurate and most prejudicial findings cannot be ascertained. But the 
mere fact that they appear in the recital of facts relied upon by the Board 
in reaching its ultimate conclusion that Miller had misrepresented his 
financial qualifications and does not possess the requisite character quali- 


fications, is sufficient to require a remand to the Commission. 
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It is respectfully submitted that such cancerous findings must be 
eradicated before Miller can receive the full and fair hearing to which 
he is entitled. 


But that is not all’ In the following paragraph, the Board recites 
certain “uncontested facts" which “support Gartmann’s version of this 
meeting” on November 19, 1958. (R. 1140). 


The fact that "Gartmann knew Miller prior to the meeting" is im- 
material. The simple fact is that both were long time residents of Read- 
ing and had met socially a number of times. (Tr. 1400). But their rela- 
tionship was so casual that Miller called for assistance from another 
officer of the bank, who took him to Gartmann’s office. (Tr. 1290-1291, 
1400-1401). That was the only time Miller was ever in Gartmann's of- 
fice (Tr. 1468). That fact was completely immaterial to a resolution of 
the conflicting testimony. Yet the Board listed it as one of the "uncon- 
tested facts" which "support Gartmann's version of this meeting.” 


Another totally immaterial fact relied upon by the Board was that 
‘yiller opened the subject account in the same month that the meeting 
took place.” (R. 1140). 


So what? Was there anything improper about it? Obviously not. 
Yet the Board relied upon this immaterial fact and finding to support its 
conclusion that Miller lied. 


The Board found in paragraph 20 that "Gartmann's recollection of 
the incident is clear, vivid, and internally consistent.” (R. 1140). But 
the record shows otherwise. Attention is respectfully directed to foot- 
note 12, above, where some of Gartmann’s testimony is analyzed. In 
addition, his testimony to the effect that it was Miller who suggested the 
use of a savings account as security came only after he was shown a let- 
ter written by counsel for A-C Broadcasters which contained such a 
statement, purportedly based upon a statement made during the telephone 
conversation at a time when Gartmann thought he was talking to counsel 
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for Miller. (Tr. 1414-1416, 1423-1424). Further, Gartmamn's testimony 
was limited to a very few items, each set forth in his copy of his second 
letter to Miller. All he did was to repeat what was in his file, and noth- 
ing more. The facts simply do not support the Board's characterization 
of Gartmann's testimony as "clear, vivid and internally consisten’ a 


Standing alone, the impression is created that Miller's testimony 
was evasive and not "internally consistent." There was no finding that 
Miller was evasive or lacked candor because such a finding was impos- 
sible. Miller answered directly and concisely every question, both on 
direct as well as cross examination. It has been proven above that his 
testimony was "internally consistent." The Board erred in making a 
finding concerning Gartmann's testimony without making findings con- 
cerning Miller's demeanor and candor. 


The finding, in paragraph 20, that "Gartmann is a completely dis- 
interested witness, and no allegation of bias or prejudice against Miller 
was alleged or shown" (R. 1140), will be discussed at some length later 
in this brief. Gartmann was far from a disinterested witness. 


Each of the inaccurate or immaterial findings discussed herein 
contributed to some extent to the Board's ultimate conclusion that Miller 
does not possess the requisite character qualifications to be a licensee. 
As argued above, these cancerous findings rnust be eradicated by the 
Commission in a reevaluation of the evidence. | 


| 
B. Gartmann Was Not A Disinterested Witness 


The interests of the witnesses may be considered in attempting to 
resolve conflicts in testimony of two witnesses. 


Miller obviously was an interested witness. In paragraph 20 of 
its decision, the Board places significant weight upon its assumption 
that "Gartmann is a completely disinterested witness, and no allegation 
of bias or prejudice against Miller was alleged or shown.” (R. 1140). 
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Gartmann was a professional banker whose work as a loan officer 
was to provide guidance and assistance in finding solutions to customers’ 
financial problems. His role was not unlike that of an attorney and a doc- 
tor. 


Miller called upon Gartmann for professional guidance and assist- 
ance. Miller desired to arrange for additional funds should his present 
funds and assets not be sufficient to construct and operate the proposed 
Reading station. Gartmann devised a plan which did not meet Miller's 
objectives, namely, to obtain additional money. Gartmann's plan would 
not provide an extra penny. In fact, the “taking money from one pocket 
and putting it in the other" would have cost Miller some 2% per year in 
interest. 


At some time prior to his appearance as a witness, Gartmann 
realized that he had not provided or recommended a solution to Miller's 
problem. In other words, he just "goofed.” As an employee and officer, 
his bank was ultimately responsible. And as an employee and officer, 
he had to account to his superiors for his actions. If his work became 
unsatisfactory, he might be out of a job. 


The simple fact is that Gartmann was a most interested witness. 
Even though his interest obviously was not as great as Miller's, the 
Board erred in considering that "Gartmann is a completely disinterest- 
ed witness” when attempting to resolve the conflicting testimony of the 
two men. 


C. The Record Should Be Reopened To Receive 


Further Testimony of Gartmann 


The Commission's order denying appellant's application for re- 
view was released June 25, 1966. On July 18, 1966, Gartmann executed 
an affidavit which casts further doubt upon the weight given his testimony 
vis @ vis Miller's testimony. 
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Copies of the affidavit are attached! to the notice of appeal, filed 
July 22, 1966, and to a petition by Miller requesting the Commission to 
request a remand of the case to permit further testimony by Gartmann. 
(R. 1277-1293). The petition was denied by the Commission)by an order 
released September 22, 1966. The only reason given was tha Ms) eh 
showing of good cause has been brought to our attention which would ex- 


cuse the delay in presenting Gartmann's views to the Commission until 
after the Commission decided Miller's case adversely to him." (FCC 
66-836, Mimeo. 88379).1° 


The reason for the delay in obtaining Gartmann's affidavit simply 
was because he never believed the Commission would uphold the Board's 
conclusion that Miller had misrepresented his financial q ications. 


Gartmann's affidavit further supports the conclusion that Miller's 
troubles arose solely from a lack of understanding and meeting of the 
minds. Significant portions are as follows: 


"5, That, although his recollection is to some 
extent dimmed by the passage of time, it would ap- 
pear that he did not fully understand Mr. Miller's 
requirements, which was for funds in addition to | 
those in Mr. Miller's savings accounts, and that he 
did not fully convey to Mr. Miller his (Mr. Gart- 
mann's) understanding that the $10,000 line of credit 
was to be collaterized by one of Mr. Miller's savings 
accounts; 


"6, It is possible that Mi. Miller did not spe- 
cifically request that the terms of the line of credit 
not be set forth in a letter which Mr. Miller was to 
submit to the Federal Communications Commission; 


"7, hat it was the practice of the Bank not|to 
set forth the terms of contemplated lines of credit in 
such letters for competitive reasons, and, therefore, 
it may have been his (Mr. Gartmann's) decision not 
to include the terms inthe letter handed to Mr. Miller 


19 4 copy of the order is not included in the record certified by the Commis- 
sion on August 19, 1966, but will be included in the Joint Appendix, | 


34 


at the time and that it was his (Mr. Gartmann's) deci- 
sion to write Mr. Miller the second ‘confidential’ letter; 


"8. That, upon further reflection, he believes the 
conflict in testimony was caused by a lack of mutual 
understanding concerning the contemplated line of cred- 
it; and 


"9. That he has no reason to doubt Mr. Miller's 
sincerity and honesty when Mr. Miller states that he 
(Mr. Miller) did not comprehend the significance of the 
bank using his (Mr. Miller's) savings account as col- 
lateral for the $10,000 line of credit.” 
A reputation for good character is the most important asset a man 
can possess. If it might be saved by a remand and further hearing, the 


order should be issued. 


m 


THE BURDEN OF PROOF ON THE MISREPRESENTATION 
ISSUF SHOULD NOT HAVE BEEN PLACED UPON MILLER 
The charge that Miller had misrepresented his financial qualifica- 

tions and, therefore, does not possess the requisite character qualifica- 
tions to be a licensee was made by the competing applicant in a petition 
to enlarge the issues. (R. 700-708). The petition was denied by the Re- 
view Board. (R. 750-754). Later, on the basis of additional information 
supplied by Miller, the Board, on its own motion, added issues to deter- 
mine if Miller had misrepresented his financial qualifications, had filed 
false affidavits, and possessed the requisite character qualifications to 
be a licensee. (R. 768-770). The burden of proof was upon Miller under 
section 309(e) of the Communications Act of 1934, as amended, 47 USC 


20 Section 309(e) of the Act provides, in pertinent part, as follows: 
"The burden of proceeding with the introduction of evidence 
and the burden of proof shall be upon the applicant, except 
that with respect to any issue presented by a petition to 
deny or a petition to enlarge the issues, such burdens shall 
be as determined by the Commission." 
The order enlarging the issues was silent as to the burden of proceeding with the 
introduction of evidence and the burden of proof. 


Because the burden of proof was upon Miller, he was required to 
affirmatively prove a negative, i.e., that he did not misrepresent his 
financial qualifications. He was required to prove that he did not know 
prior to the July 16, 1962, hearing that the bank expected his savings 
account would be pledged as security for the loan. | 


In its final decision, the Review Board concluded ". . , that Miller 
did not sustain his burden of proof under the misrepresentation issues" 
and then denied his application because ‘'. . . we cannot find that Miller 
possesses the requisite qualifications to be a Commission licensee." 
(R. 1141). | 


Most significantly, the Board did not affirmatively conclude that 
Miller misrepresented his financial qualifications and did not affirma- 
tively conclude that Miller does not possess the requisite character 
qualifications to be a broadcast station licensee. The decision was lim- 
ited to concluding that Miller did not sustain his burden of saa that 
he did not intentionally deceive the Commission. 


The result was just the same, however. The Board said, in effect, 
"Mr. Miller, we do not believe you. You did not tell the truth." 


It is respectfully submitted that where a party has been charged 
with misconduct, and an issue added as the result of the charge, the bur- 
den of proof shall always be upon the party making the charge. 


Just three weeks after the final decision was released in this case, 
the Commission issued a policy statement in D& E Broadcasting Com- 
pany, 1 FCC 2d 78, 5 RR 2d 475. The Commission recognized the prac- 


tical problem of trying to prove a negative, i.e., that the party charged 
did not engage in misconduct, stating "Where such a charge [of serious 
misconduct] is raised in a petition to enlarge issues, we feel that it is 
more in accord with the concepts of fairness to require the party making 
the charge to prove its truth." The Commission then set forth the follow- 
ing policy to pe followed in such cases: 
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™(a) Generally speaking, when hearing issues in- 
volving serious misconduct are designated as the re- 
sult of a petition to deny or 2 petition to enlarge issues, 
the burden of proceeding with the evidence and the bur- 
den of proof will be placed upon the party making the 
charges. We recognize that there may be cases in 
which departure from this general practice may be jus- 
tified. In such cases, the Commission will explain the 
reasons for placing the burden upon the applicant in 
the order of designation.1/ 


Tn 
J! im revocation cases, of course, the Commission always 
bears the burden of proceeding and the burden of proof .. .” 


Under that policy statement, the burden of proof would have been 
upon the competing applicant, A-C Broadcasters, because it raised the 
charges of serious misconduct by Miller in its petition to enlarge issues. 
(R. 700-708). However, a few weeks later in Elyria-Lorain Broadcasting 
Company, 6 RR 2d 191 (1965), the Commission held that the general pol- 
icy set forth in 'D& E would not be applied where the facts relating to 
the added issues are peculiarly within the knowledge of the applicant. 

In such cases, the burden of proof would continue to be upon the appli- 
cant. 


Miller raised the question of the burden of proof in his petition 
for reconsideration of the final decision, citing D& E. (R. 1165-1183). 
The Board, in denying the petition, cited Elyria- Lorain and noted that 
the facts here "were within the peculiar knowledge of the applicant”, 
Miller.2? (R. 1211). 


—— 

21 whe Board also noted that the issues had been added in response to a peti- 
tion filed by Miller and that be had not raised the question of the burden of proof 
earlier. With respect to the first, the charges were made in a petition to enlarge 
issues filed by A-C Broadcasters. (R. 700-708). All Miller asked in his petition 

idered in the light of new facts 

the Board in deny- 

ing the petiti the second, the 
Commission had e weeks 
after the final decisi 
request for the Board to 
there was no order from which 
the very first opportunity. 
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It is respectfully submitted that the policy in D& F was sound and 
that, in Elyria-Lorain, the Commission confused the burden of proceed- 
ing with the introduction of the evidence with the burden of proof. Even 
though the facts "were within the peculiar knowledge of the applicant", 
Miller still would have had the obligation to produce them at the hearing. 
If he had attempted to withhold any material, the Hearing Examiner had 
ample authority to order that it be produced. Federal Communications 
Commission v. Schreiber, 381 U. 8. 99, 85 8. Ct. 1459 (1965). 


It is respectfully submitted that the burden of proof of misconduct 
should always be upon the party bringing the charges. A person always 
is presumed to be innocent of a charge until proven guilty. |That the facts 
are peculiarly within his own knowledge should not and cannot shift the 


burden of proof upon that party. 


Had the burden of proof here been placed upon the party who made 


the charges, the Board would have had no alternative but to find for Miller. 


There is yet another reason why, at least in this case, the burden 
of proof should not have been placed upon Miller. 


The Board correctly stated, in paragraph 18 of its decision, that 
"|r ]Jesolution of the misrepresentation issues turns on the question of 
whether Miller knew, prior to the July 16, 1952, hearing, that his savings 
account was to be used as security for the proposed loan." (R. 1139). To 
meet that issue, Miller had to prove what was in his mind. He had to af- 
firmatively prove a negative. Even the Board admitted, in that same 
paragraph, that ". . . Miller's actual knowledge of this fact cannot be de- 
termined with absolute certainty . . a | 

The real question was whether Miller's statements in his affidavits 


and in his testimony, that he-did not know that his savings/account was to 
be pledged as security for the loan, were false. In other words, did Miller 


commit perjury? 
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A person always is presumed innocent until proven guilty beyond all 
reasonable doubt. Yet here, the burden was not upon the Commission or 
the competing applicant to prove Miller lied, but was upon Miller to prove 
that he did not lie. Even if the burden shifted to Miller to counter a prima 
facie case, the result was just the same. 


The following discussion of the proof of perjury appears in 41 Amer- 
ican Jurisprudence, Section 67. 


"$67 Number of Witnesses and Corroboration — 
Although it seems once to have been the rule that to 
support a conviction for perjury the evidence of two 
witnesses was required to establish the falsity of the 
cath on which the indictment was based, it is now well 
settled that such a conviction may be had on the evi- 
dence of one witness supported by proof of corroborat- 
ing circumstances, or by the testimony of two witness- 
es, or, where it is So provided by statute, by the ac- 
cused’s own confession in open court. 


"The requirement of corroborative evidence to 
substantiate a witness’ testimony to the falsity of an- 
other's oath is consistent with the law's presumption 
of the innocence of the accused until guilt is proved. 
It is frequently said that the contradictory evidence 
of one witness alone is never sufficient, since it 
merely establishes an equilibrium, and that, there- 
fore, additional weight is necessary to turn the proof 
against the defendant. The corroboration of a single 
witness for the prosecution must be of a strong char- 
acter and not merely corroborative in slight particu- 
lars, and it must contradict in positive terms the 
statement of the accused .. .” (Footnotes omitted.) 


When, as here, the truth or falsity of statements made under oath 


is at issue, the burden of proof cannot be upon the accused. 


It is respectfully submitted that the burden of proof was unlawfully 
placed upon Miller, and, therefore, that a reversal and remand is re- 
quired. 
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CONCLUSION 


For the foregoing reasons, Appellant respectfully sutknits that the 
Commission Decision should be set aside and reversed and they should 
be remanded to the Commission with instructions to reconsider the de- 
nial of Appellant's application and such other relief as this Court may 
direct. | 


| 
Respectfully submitted, 
| 


ROBERT M. BOOTH, JR. 


JOSEPH F. HENNESSEY 


Counsel Jor Appellant, 
Saul M. Miller | 


Booth & Lovett 
1100 Vermont Avenue, N.W. 
Washington, D. C., 20005 


October 10, 1966 


APPENDIX A - 1 


Saul M. Miller 
BALANCE SHEET 
October 31, 1958 


ASSETS 


Cash in banks 
Life Insurance — Cash surrender value 


Total assets 


Net Worth 


$ 17,220.00 


4,774.43 


$ 21,994.43 


Saul M. Miller 
Statement of Assets and Liabilities 


As of April 24, 1959 
ASSETS 
Cash in Banks 


Savings: 
Berks County Trust Co. - B67809 (a) $ 5,545.00 
Berks County Trust Co. - B68245 10,511.00 


Checking: 
Berks County Trust Co. - 613-031-3 259.18 
Total Cash in Banks $ 16,315.18 


Investments 

Cash Surrender Value - Life Insurance: 
Policy V-331-26-46, N.S.L.I. (b) 179.43 
Policy M-520627, John Hancock 394.00 
Policy 26825309, John Hancock 250.00 
Policy 26825308, John Hancock 250.00 
Policy 26825307, John Hancock 250.00 
Policy 26825306, John Hancock 250.00 
Policy 97111096, Prudential 390.00 

Other Investments: 
In F.C.C. Application - Costs 1,093.49 
Land and related Costs 2,475.00 
Deposition Equipment - Refundable 672.33 

Total Investments 6,204.25 


ee 


TOTAL ASSETS — $ 22,519.43 


LIABILITIES AND EQUITY 
Liabilities None 
Equity $ 22,519.43 
TOTAL LIABILITIES AND EQUITY — $ 22,519.43 


(a) In joint names - Saul M. Miller or Mrs. Martha Hoffman (sister). 
(b) On November 7, 1958 policy loan of $2,811.00 was made against cash surrender 
value of $2,990.43. Net balance is shown. 
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Aunited States Court of Appeals 


No. 20,341 


FEDERAL COMMUNICATICNS COMMISSION, | 
Appellee, | 


E. THEODORE MALLYCK and 
WILLIAM F. ALLAUN, JR., 
d/b as A-C Broadcasters, 


Intervenor. 


Appeal from a Decision and Order of 
the Federal Communications Commission 


REPLY BRIEF FOR APPELLANT 


COUNTERSTATEMENT OF THE CASE 


Appellee has submitted a counterstatement of the case, stating 
that "Appellant's statement of the case is argumentative and incom - 
plete." (Appellee's Brief, P. 1). Appellant respectfully submits that 
Appellee's, not his own, statement of the case is incomplete. 
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The parties stipulated that two of the questions presented are: 


1. In passing upon appellant's character qualifica- 
tions, did the Commission fail to consider that 
there was no reason for appellant, who needed 
additional funds, to knowingly agree to a loan 
arrangement which would not produce the addi- 
tional funds ? 


In passing upon appellant's character qualifica- 


tions, did the Commission fail to consider the 
fact that there was no reason for appellant to 
attempt to deceive the Commission concerning 
his financing plans.” * 


Neither of these questions can be answered from the facts set 
forth in appellee's counterstatem ent of the case. 


In addition, appellant demonstrated in his brief that the Review 
Board placed most significant reliance upon findings and statements of 
fact which clearly were erroneous and most prejudicial. (Appellant's 
Brief, Pp. 22-32). It will be shown in the following argument that ap- 
pellee refused to challenge the accuracy of a single one of appellant's 
showings of error. Nevertheless, appellee included the same errone- 
ous statements of fact in its counterstatement of the case. It is re- 
spectfully submitted that no reliance should be placed upon appellee's 
counterstatement of the case. 


_——————————— 


5 Appellee and intervenor did not concede any factual premise implicit in 
the issues. 
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ARGUMENT 


Appellant's argument was presented under the following headings 
and sub-headings: 


I. The Facts Are Entirely Consistent With Miller's 
Testimony 


A. When Miller Desired Additional Funds, — 
There Was No Reason for Him To Agree 
to a Plan Which Would Not Produce the | 
Funds 


B. Miller's Actions Were Entirely Consistent 
with His Testimony | 


The Facts Do Not Support the Conclusion that 
Miller Does Not Possess the Requisite Chara¢ 
ter Qualifications 


A. The Board Gave Substantial and Preju- 
dicial Weight to Inaccurate and Imma-— 
terial Findings 


B. Gartmann Was Not a Disinterested Witness 


C. The Record Should Be Reopened To Re- 
ceive Further Testimony of Gartmann > 


Wl. The Burden of Proof of the Misrepresentation 
Issue Should Not Have Been Placed Upon Miller 
Appellee has made no attempt to answer Part I and Subparts A 
and B of Part II of appellant's argument, and has continued to avoid an 
answer to the key question, "Why would a person desiring to borrow 
additional funds knowingly agree to a loan plan which would not produce 
any additional funds ?" 


Instead, appellee has limited its argument to the following: 


1. The decision was supported by substantial evidence 


of record; 


2. The denial of appellant's application on the ground 
of misrepresentation was well within the Commission's dis- 


cretion; and 


4 


3. The burden of proof was properly placed upon 
appellant. 


The following discussion of each of appellee's arguments and ap- 
pellee's failure to discuss many of the key arguments of appellant's 
brief further supports a reversal of the decision which denied appel- 
lant’s application. 


I. 


THE DENIAL OF APPELLANT'S APPLICATION WAS 
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE 


A. 


All Relevant And Material Evidence Must 
Be Considered, Not Just That Necessary 


To Support A Particular Conclusion _ 

Appellee has argued that the Review Board's denial of appellant's 
application, "based upon the finding that appellant had misrepresented 
his finances to the Commission and had filed false affidavits in support 
of his application,” was supported by substantial evidence. (Appellee's 
Brief, P. 13). In support, appellee cites Universal Camera Corp. v. 
National Labor Relations Board, 340 US. 474 (1951); Federal Commu- 
nications Commission v. Allentown Broadcasting Corp., 349 U.S. 258 
(1955); and Charles B. Pinson, Inc., v. Federal Communications Com- 
mission, 116 U.S. App. D.C. 106, 321 F.2d 372 (1963). 


Those cases most certainly hold that the decisions of adminis- 
trative agencies will not be set aside if supported by substantial evi- 
dence. However, whether evidence is "gubstantial” can only be deter- 
mined from consideration of all of the facts, not just those which sup- 


port the agency's decision. In Universal Camera, the Court said: 


‘whether or not it was ever permissible for 
courts to determine the substantiality of evidence 
supporting a Labor Board decision, merely on the 
basis of evidence which in and of itself justified it, 


without taking into account contradictory evidence 
or evidence from which conflicting inferences could 
be drawn, the new legislation definitely precludes 
such a theory of review and bars its practice. The 
substantiality of evidence must take into account | 
whatever in the record fairly detracts fromits | 
weight. This is clearly the significance of the re- 
quirement in both statutes. Committee reports and 
the adoption of the Administrative Procedure Act of 
the minority views of the Attorney General's Com - 
mittee demonstrate that to enjoin such a duty in the 
reviewing court was one of the: important purposes 
of the movement which eventuated in that enactment: 
(Ibid. pp. 487-488; Italics supplied) 


The following definition appears in National Labor Relations 
Board v. Thompson Products, Inc., 6 Cir., 97 F.2d 13, 15 (1938): 


" ‘Substantial evidence’ means more than a mere 
scintilla. It is of substantial and relevant consequence 
and excludes vague, uncertain, or irrelevant matter. 
It implies a quality of proof which induces conviction 
and makes an impression on reason. It means that the 
one weighing the evidence takes into consideration all 
the facts presented to him and all reasonable infer- 
ences, deductions and conclusions. to be drawn there- 
from and, considering them in their entirety and'rela- 
tion to each other, arrives at a fixed conclusion." 

Both Universal Camera and this Court's opinion in Johnston 
Broadcasting Company v. Federal Communications Commission, 85 U.S. 
App. D.C. 40, 175 F.2d 351 (1949), hold that an agency, including appel- 
lee, cannot pick and choose evidence to support a particular conclusion 
but must fairly and fully consider all relevant and material evidence 


which adds or detracts from a particular conclusion. 
It is crystal clear from these and numerous other authorities that 

all relevant and material evidence must: be considered in determining 

whether or not there is substantial evidence to support a particular con- 


clusion. 


B. 


Appellee Has Not Attempted To Answer 
Appellant's Arguments That Certain 
Findings Were Erroneous 


Appellant demonstrated in his brief that certain findings and facts 


relied upon by the Review Board were inaccurate and incorrect. Most 
significantly, appellee has not challenged the accuracy of a single state- 


ment of appellant. 


For example, in an attempt to show that appellant had a motive to 


misrepresent his financial qualifications, the Review Board said that 
|. . Miller's [Reading] application, without the loan, indicates a cash 
requirement of $19,662 and $16,570 in available cash.” (R 1140). Ap- 
pellant showed that the Board's figures were incorrect and that Miller 
actually had $1,682.43 more available than required even without a bank 
loan. (Appellant's Brief, Pp. 22-23, Appendices A-1, A-2). Appellee 
refused to answer this showing in its brief, and thus has conceded the 
accuracy and validity of appellant's showing. 


Appellant also demonstrated the error in the Review Board's find- 
ing that Miller's testimony that he could have made other financial ar- 
rangements was uncorroborated. (Appellant's Brief, P. 23). Appellee 
has not challenged the accuracy of appellant’s showing and, by remain- 
ing silent, has conceded that another bit of the "gybstantial evidence” 
relied upon by the Review Board was erroneous. 


But that is not all! Appellee refused to even attempt to answer 
appellant's showing that the Review Board gave substantial and preju- 
dicial weight to inaccurate and immaterial findings. (Appellant's Brief, 
Pp. 29-31). By refusing to answer appellee has conceded the accuracy 
of appellant's showing that much of the "gubstantial evidence” relied 
upon by the Review Board actually was either inaccurate or completely 


meaningless. 
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There is even more! In resolving the conflict which it conceded 
existed between the testimony of appellant and Gartmann, ” the Review 
Board gave most significant weight to its assumption that *Gartmann is 
a completely disinterested witness” (R 1140). Appellant demonstrated 
in his brief that Gartmann was far from being a disinterested | witness. 
(Appellant's Brief, Pp. 31-32). 


Once again, appellee failed to even attempt an answer. | 


In addition, appellant argued that additional facts relied! upon by 
the Review Board, i.e., appellant's prior relationship with Gartmann and 
appellant's opening of an account in the bank where Gartmann was em- 
ployed, were completely immaterial. (Appellant's Brief, P. 30). Appel- 
lee did not answer. 


When so much of the "substantial evidence” relied upon by the Re- 
view Board has been proven, without challenge from appellee, to be in- 
accurate and immaterial, the only course is to set aside the Decision 
and remand the case to the Commission for further consideration of all 
of the accurate, relevant and material evidence. 


Cc. 


Appellee Has Not Even Set Forth The 
Evidence Upon Which It Relies 


Appellee's principal argument is that the Review Board's denial 


of appellant's application is supported by “substantial evidence.” (Ap- 
pellee's Brief, Pp. 13-16). However, instead of setting forth| in its argu- 
ment the evidence which it believes is “gubstantial", appellee merely 
quotes from a portion of the Review Board's order denying appellant's 
petition for reconsideration in which the Board refers to "the foregoing 


SS | 
2 whe Review Board stated in its Decision that "[t]he testimony of Miller and 
Gartmann concerning their November 19, 1958, meeting is clearly contradictory." 
(R 1140, Par. 19). 
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and other evidence.” : (Appellee's Brief, P. 15). But nowhere in its 
argument has appellee set forth the “other evidence" upon which the 
Board and it relies. 


If appellee is relying upon its counterstatement of the facts, its 
reliance is misplaced because, as shown under Subheading B, above, 
many of the findings of fact upon which the Review Board relied were 


jnaccurate and immaterial. 


How can this Court find that the decision is supported by "‘sub- 
stantial evidence" when appellee fails to even summarize in its argu- 
ment the evidence upon which it relies? The Court cannot be expected 
to do what appellee should have done in its brief. 


The failure of appellee to support its argument that the decision 
is based upon "substantial evidence" is just another reason why the 
decision must be set aside. 


I. 


THE COMMISSION ABUSED ITS DISCRETION 
IN DENYING APPELLANT'S APPLICATION 


The second argument advanced by appellee is that the Commis- 
sion acted well within its discretion in denying appellant's application. 
(Appellee's Brief, Pp. 16-17). 


Appellee argues that "misrepresentations may be grounds for 


disqualification, however slight the deception, and for whatever purpose,” 
and cites in support Federal Communications Commission v. WOKO, Inc., 
329 U.S. 223 (1946), and E. G. Robinson v. Federal Communications Com- 
mission, 118 U.S. App. D.C. 144, 334 F.2d 534 (1964), cert. denied 379 
U.S. 843. 


a as 


$ The complete sentence of the Review Board is: "Based upon the foregoing 
and other evidence, the Board concluded that Miller was aware of the terms of 
the loan from its inception.” (R 1210; emphasis supplied). 
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The Commission's discretion is not limitless. In Kidd 


v. Federal 


Communications Commission, 112 U.S. App. D.C. 288, 302 F.2d 873 


(1962), this Court stated: 


‘With questions of the present sort, centering 
on the character of an applicant, our function is 
primarily to see whether the Commission's judg- | 
ment, based on the record as a whole, is reason- | 
able and within its proper discretion ... Here, 
the Commission considered and adequately dealt | 
with the major contentions advanced by appellant. 
Within fairly broad limits, the relative weight to | 
be given to all the relevant factors presented must 
lie in the sound discretion of the Commission.” 
(Emphasis supplied.) 


Although the Commission does have “fairly wide discretion,” it 


does not have a "blank check" to exercise its discretion as it 


sees fit 


in spite of the evidence. The Administrative Procedure Act! was enact- 
ed to provide reasonable bounds upon the exercise of "wide discretion" 
by an administrative agency. The ultimate decision still must be based 


upon substantial evidence. 


In each of the cases cited by appellee, there was no dispute over 
the facts. In each case, the Commission considered all of the evidence 
and then based its conclusions upon substantial evidence. In not one of 
the cases was the Commission called upon to resolve conflicts in testi- 


mony such as are present here. 


The recent decision in Melody Music, Inc., v. Federal Communica- 
tions Commission, 120 U.S. App. D.C. 241, 345 F.2d 730 (1965), further 
establishes that there are reasonable bounds upon the Commission's 


exercise of its discretion. 


The simple fact is that appellee's Review Board abused its dis- 
cretion by refusing to consider and fairly weigh all of the relevant and 
material evidence, by relying upon clearly erroneous and immaterial 
facts, and by failing to base its decision upon substantial evidence. 


THE BURDEN OF PROOF SHOULD NOT HAVE 
BEEN PLACED UPON APPELLANT 


A. 


Appellee Concedes That Appellant Was 
Required to Prove His Innocence 

As shown in appellant's brief, the Review Board, in its final deci- 
sion, concluded ”. . . that Miller did not sustain his burden of proof un- 
der the misrepresentation issues" and then denied his application be- 
cause ". . . we cannot find that Miller possesses the requisite character 
qualifications to be a Commission licensee." (R. 1141) (Appellant's 
Brief, P. 35). 


In its brief, appellee first quotes from the Review Board's order 
denying appellant's petition for reconsideration of the final decision, 
and then states: 

"Based upon the foregoing, we believe it is 
clear that appellant had every opportunity to per- 
suade the fact finder of his innocence.” (Appellee’s 
Brief, Pp. 15-16). 
The Commission system of jurisprudence does not require a per- 


son to prove his innocence. 


B. 


Appellant Timely Raised The Question 
of The Burden of Proof 
Appeliee concedes that appellant raised the question of burden of 
proof in his petition for reconsideration of the Review Board's final 
decision. Appellee argues, however, that appellant ". . . failed to raise 
the objection in a timely fashion” and, therefore ". . . should be held to 
have waived his right to argue the point here. Abacoa Radio Corpora- 


tion v. Federal Communications Commission, ___ U.S. App. D.C. _, 
358 F.2d 849 (1966)." (Appellee's Brief, Pp. 17-18). 
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Appellant's reply is simple. 
First, the possibility that his application might be denied merely 
because he had failed to prove his innocence was raised for|the first 
time in the Review Board’s final decision. (R. 1141). Appellant raised 
the question immediately thereafter in his petition for reconsideration. 
(R. 1174). Appellee concedes that the question was raised in appellant's 
petition for reconsideration. (Appellee’s Brief, P. 17). 


Second, until three weeks after the issuance of the Review Board's 
final decision, the Commission's policy always had been to deny requests 
that the burden of proof not be placed upon an applicant. Until that time, 
it would have been a useless and futile exercise for appellant to have re- 
quested that the burden of proof not be placed upon him on the misrepre- 
sentation issue. | 


Third, neither the Commission's Broadcast Bureau nor the Com- 
mission's Review Board even questioned the timeliness of appellant's . 
question of the burden of proof in the various pleadings and|orders which 
followed the final decision and appellant's petition for reconsideration.* 
The facts here are far different than in Abacoa, relied upon by appellee, 
where the question was not raised before the Commission, but was raised 
for the first time in the appeal. 


Section 5 (d) (5) of the Communications Act of 1934, as amended, 
47 U.S.C. § 155 (d) (5), provides that no application for review before the 
Commission ". . . shall rely on questions of fact or law which the panel 
of commissioners, individual commissioner, employee board [the Re- 
view Board], or individual employee has been afforded no opportunity to 
pass." The question of the burden of proof was placed before both the 
Review Board by the petition for reconsideration, and the Commission, 


by the application for review. The question most certainly is properly 
| 
before this Court. 


4 Opposition of the Broadcast Bureau to Petition for Reconsideration and Re- 
Opening of the Record, filed by the Broadcast Bureau on August 24, 1965 (R. 
1192-1197); Memorandum Opinion and Order of the Review Board denying Ap- 
pellant's petition for reconsideration, released November 27, 1965 (R. 1207- 
1211); and Broadcast Bureau's Opposition to Application for Review, filed by 
the Broadcast Bureau on January 26, 1966 (R. 1239-1246). | 


Appellee's Contention That The Review Board 
Did Not Hold That Appellant Had Failed To 
Meet His Burden of Proof Is Incorrect __ 

Finally, appellee argues that the appellant's contention that "The 
decision was limited to concluding that Miller did not sustain his burden 
of proving that he did not intentionally deceive the Commission," is 
“patently in error.” (Appellee’s Brief, Pp. 18-19). In support, appellee 
contends that the Review Board stated, in its order denying appellant's 


petition for reconsideration, that ". . . Miller misrepresented his finan- 
cial qualifications and filed false affidavits and for these reasons it is 
affirmatively concluded that Miller does not possess the requisite char - 
acter qualifications to be a licensee. (R. 1210)." (Appellee's Brief, P. 
19). 


It is readily apparent that the Review Board simply was attempt- 
ing to bolster up its decision in which it had concluded that ". . . Miller 
did not sustain his burden of proof under the misrepresentation issues.” 
(R. 1141). 


But appellant's application was denied by the Review Board's final 
decision, not by its order denying the petition for reconsideration. Sig- 
nificantly, the Board did ot modify in the slightest respect the language 
of its final decision although it could have done so. The statements in 
the order denying appellant's petition for reconsideration are not con- 
trolling. 


D. 


Appellee Has Confused The Burden of 
Proceeding With The Introduction of 
Evidence With The Burden of Proof 
Appellant has shown that, in Elyria-Lorain Broadcasting Company, 
6 Pike & Fischer R.R. 191 (1965), the Commission confused the burden 
of proceeding with the introduction of the evidence with the burden of 
proof. (Appellant's Brief, Pp. 36-37). 
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Appellee chose not to attempt to answer this argument, and merely 
stated that ‘Miller was in unique possession of the facts in issue and 
had peculiar knowledge of all the circumstances under review," and cited 


Elyria-Lorain., (Appellee's Brief, P. 18). 


Appellant respectfully submits that its argument that the Commis- 
sion has confused the burden of proceeding with the introduction of the 


evidence with the burden of proof is sound. 


CONCLUSION 


For the reasons set forth in appellant's brief and in this reply, 
appellant respectfully submits that the final decision denying his appli- 
cation should be set aside and the case remanded to the Commission 


with appropriate instructions. 
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Washington, D. C. 20005 
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QUESTIONS PRESENTED 


As agreed to by the parties, the questions presented |by this appeal 


are the following: 


| 

1. In passing upon appellant’s character er en 
did the Commission fail to consider that there was 
no reason for appellant, who needed additional funds, 
to knowingly agree to a loan arrangement which would 
not produce the additional funds? | 
In passing upon appellant’s character qualifications, 
did the Commission fail to consider the fact that there 
was no reason for appellant to attempt to deceive the 


Commission concerning his financing plans? 


Did the Commission impose an unreasonable or ‘im- 
possible burden of proof upon appellant in requiring 
| 


appellant to affirmatively prove that he did not intend 


to misrepresent his financing plans? 

| 
Was the Commission correct in concluding that) appel- 
lant does not possess the requisite character qualifi- 


cations to be a licensee? 


A. 


The Review Board’s Conclusion, Adverse 
To Miller, Was Supported By Substantial 
Evidence. 


The Commission Acted Well Within Its Discre- 
tion. 


The Burden Of Proof Was Properly Placed On 
Appellant. 
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COUNTERSTATEMENT OF THE CASE | 
This is an appeal filed pursuant to Section 402(b) of 
the Communications Act of 1934, as amended, 47 U.S.C. Section 402(b), 
by Saul M. Miller, from (1) a Decision of the Review Board denying 
appellant's application for a construction permit for a new standard 
broadcast station at Kutztown, Pennsylvania (R. 1165-1183), (2) a 
Memorandum Opinion and Order of the Review Board denying appellant's 
petition for reconsideration and reopening of the record (R. 1207-1211), 
and (3) a Memorandum Opinion and Order of the Commission, denying 
appellant's application for review of the Board's Decision and 
Memorandum Opinion and Order (R. 1266-1270). . 


Because appellant's statement of the case is argumenta- 


tive and incomplete, it is felt the Court would be assisted by a 


Pare 
counterstatement. The proceeding before the Commission involved the 
application of Saul M. Miller (hereafter Miller) for a new standard 


broadeast station at Kutztown, Pennsylvania, and the mutually 


exclusive application of A-C ns alas for a new facility at 
1 


Annville-Cleona, Pennsylvania. The key issue presented by 
this appeal is whether the Commission erred in concluding that 
Miller had misrepresented certain financial matters to the Commission 
and was therefore unqualified to be a licensee. Some background 
detail is necessary to an understanding of this case. 

In December 1958, Miller applied for a permit to construct 
a new broadcast facility in Reading, ree a ed As part of 
that application, Miller supplied to the Commission a letter 
written by M. J. Gartmann, an Assistant Treasurer at the Berks 
County Trust Company in Reading, Pennsylvania, dated November 19, 
1958, offering Miller a $10,000 loan. This letter read as follows 
(R. 810): 

"With further reference to our discussion with 

you in connection with a credit commitment from 

our institution, we are pleased to advise you 

that after giving your proposal due considera- 

ait to a maximum of 


r a period 
£ this 


ee 

1/7 The competing A-C application was granted after Miller had been 
disqualified and A-C was found to be fully qualified (R. 1266-1270). 
During most of the hearing, A-C was known as Bi-States. The change 
in name has no relevance to this appeal and the A-C grant is not in 
issue here. | ; 

_2/ The Reading application was dismissed at Miller’s request in July 
1961 subsequent to the filing of Miller’s Kutztown application. FCC 
61M-1182. 


Ste ae 


| 
In January 1960, Miller filed his Kutztown application 


(R. 1-72). On December 20, 1961, the Commission designated that 
application for hearing, specifying, among other things, an issue 
to determine Miller's financial qualifications (R. 73-80). In 
February 1962, Miller amended his application to include a letter 
from the Berks County Bank, dated December 27, 1961, signed by 
Irwin C. Sittler, offering Miller a loan of $10,000 for use in 
connection with construction of the Kutztown station (R. 72). 
As in the November 19, 1958 letter from Gartmann, no mention was 
made of terms, conditions, or security. Subsequently, the examiner 
refused to take official notice of this letter because of these 
omissions (Tr. 733, 789). Accordingly, Sittler was produced as a 
witness in November 1962. During the course of his examination, 
it was developed that the original commitment letter of November 
1958, was based on the pledge of Miller’s savings accounts as 
collateral and that the letter filed with the Kutztown application 
was an extension of that arrangement. Sittler could hot testify 
of his own knowledge whether Miller actually knew ‘ciek the bank 
intended to use these savings accounts as security (Tr. 1232-1262). 
A-C Broadcasters filed a petition to enlarge issues in 
December 1962, to determine whether Miller had misrepresented 
his financial qualifications to the Commission (R. 700-707). 
According to A-C, although Miller's plan of financing required 


the expenditure of the funds in his savings accounts plus a bank 


= (Woe. 

loan of $10,000, in actuality the funds in his savings accounts 

had been earmarked by the bank as collateral for the $10,000 loan. 
Miller opposed A-C*s motion and attached an affidavit in which he 
asserted (1) that prior to the hearing session in July 1962 (when 
the examiner refused to take official notice of the Sittler letter), 
the matter of the security for the $10,000 loan had never been 


discussed by him with any representative of the bank or any one 


else, and (2) that until July 1962, he had assumed that the col- 


lateral would consist of the license and other assets of the station 
(R. 739-740). The Review Board denied A-C's petition to enlarge 
issues (R. 750-754) largely on the basis of Miller’s sworn affi- 
davit wherein he "flatly denied that he had any knowledge of a 
bank policy requiring that his savings accounts be pledged as 
security for either of the proposed loans, and he denies that he 
was informed by either Gartmann or Sittler, with whom he negotiated 
the loan commitments, that this was bank policy” (R. 753). 

Shortly after the Review Board's action, Gartmann 
received a telephone call from counsel for A-C Broadcasters. 
Under the erroneous impression that he was talking to Miller's 
counsel, Gartmann revealed that he had directed two letters to 
Miller in November 1958. The first was that which was filed with 
the Commission (supra, p-2). ‘The second, also dated November 19, 


1958, was intended to be a full statement of the terms of the loan. 


It read as follows (R. 811): 


‘under separate cover I mailed you a letter of 
commitment which you will want to exhibit to |the 
Federal Communications Commission. I suppose 
that is the correct name. You will notice that 

I did not refer to the terms and conditions under 
which this commitment for a maximum line of 
$10,000 was given. This letter, therefore, should be 
kept privately by you. 


"We have given this commitment on the basis of 
pledging your savings account No. B68245 as 
collateral security to the credit. At the moment 
there is $10,511 in this account which is ample 

to justify the commitment. 


"When you are ready to avail yourself of this line 
of credit or any portion thereof, I wish you |would 
arrange to meet with me one day in advance of the 
actual drawing of funds in order that we may /pre- 
pare the documents that are mandatory for us |to 
have executed under the Pennsylvania Banking |Code. 


"In the meantime, if there are any further questions 
you may have, please do not hesitate to let me know.” 


When he realized his error, Gartmann informed Miller of 


what had occurred. As a result, on May 13, 1963, Miller petitioned 
the Review Board to set aside its former decision, to reconsider 

the question of Miller's character qualifications in the light of 

the additional facts Miller was then presenting and, thereafter, 

once more, to deny A-C's petition to enlarge issues (R! 755-757). 
Miller alleged that following his conversation with Gartmann, he 
remembered for the first time the contents of the so-called 

private letter and immediately brought this matter to the Commission's 


attention. 


eee 

Subsequently, the Review Board enlarged the hearing 
Sssues to determine whether Miller had misrepresented his finan- 
cial qualifications to the Commission, had filed false affidavits, 


and, based on the foregoing, whether Miller possesses the requisite 


character qualifications to be a licensee of the Commission (R. 768-770). 
3/ 


The burden of proof was placed on Miller. Further testimony 
was thereafter taken before the hearing examiner. This testimony 
was succinctly summarized by the Review Board in its June 25, 1965 
Decision denying Miller's application as follows (R. 1138-1139) : 


= | | Miller repeated the facts contained in 
his second affidavit ..- - and testified that 

he declined other offers of financial assistance 
before negotiating the loan; that the subject 
loan was his first experience in borrowing from 
banks; that his two accounts in the Bank were 
opened early in November 1958; that at the 
November 19, 1958, meeting with Gartmann, Miller 
explained his plans for establishing a radio 
station at Reading and showed Gartmann his bank 
books; that he explained to Gartmann that he 
would use the construction permit and other 
assets as security for the loan; and that he 
finally found the private letter after a search 
of several hours on two successive days following 
the telephone conversation with Gartmann on May 3, 1963. 


"On April 1, 1964, Gartmann was called asa | 
witness. Gartmann testified that he has worked 
in the commercial loan department of the Bank 
for the past 30 years; that he meets an average 
of 15 to 25 customers a day on loan matters; 
and that he knew Miller socially prior to their 
meeting of November 19, 1958. With respect to 
that meeting, Gartmann testified that Miller 
explained his plans for establishing a proposed 
radio station at Reading; that the terms and 
conditions of the proposed loan were discussed; 
that Miller, who had at least one bank book with 
him, first suggested the use of the savings 


————— 
37 Section 309(e) of the Act, 47 U.S.C. section 309(e), automatically 
places the burden of proof and the burden of going forward with the 
evidence on an applicant unless the Commission, in a ay 
cont'd) 
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account as collateral for the loan; that Miller 
asked Gartmann for a letter that *simply indicated 
the bank's willingness to make the credit available’, 
and that it was his ‘faint recollection’ that the 
public letter was written while Miller was in his 
office and given to him at that time. Gartmann 
further testified that he told Miller that he 
would have to give him another letter to indicate 
the terms and conditions of the loan in case 
Gartmann was not available to handle the matter; 
and that the private letter was written after 
Miller left the office and thereafter mailed) to Miller. 


"Gartmann did not recall any conversation with 
Miller about using the coristruction permit as 
collateral for the loan. He stated that it was 
the Bank's policy in connection with certain 
large loans to keep their terms and conditions 
‘private’ in order to avoid having competing banks 
make the same proposition to a borrower. However, 
Gartmann could recall no other instance where 
the procedure used here had been used for al 
commitment to be filed with an agency of the 
United States Government. 


"Miller resumed his testimony on May 7, 1964. 
Miller testified that upon receipt of the 
private letter from Gartmann it was placed in 

a shoe box which contained other correspondence 
and was stored in Miller's basement; that he 
never had reason to refer to this box until | 
the May 3, 1963, call from Gartmann; that he 
had not suggested to Gartmann that his savings 
accounts be used as collateral for the loan; 
that the matter of security had not been ais- 
cussed at the November 19, 1958, meeting with 
Gartmann; that Gartmann made no mention at | 
the meeting of a second letter containing | 
terms and conditions of the loan; and that | 
Gartmann dictated a letter at the meeting, | 
handed it to Miller within minutes after it | 
had been dictated, and that this letter was 
filed with the Commission." 


oy, (cont'd) places the burden elsewhere. Since the matter was 


not mentioned by the Board, the burden automatically devolved on 
Miller by operation of the statute. 


Bas: oe 

The examiner carefully considered this conflicting 
testimony and, in an Initial Decision released on October 16, 1964 
(R. 991-1018) , concluded that the “pattern of conduct of Miller 
regarding his eoncealments, misrepresentations and untruthful 
affidavits, and his testimony at the hearing, require his dis- 
qualification as an applicant™ (R. 1015). 

Miller appealed this decision to the Review Board, arguing, 
inter alia, that be had no reason to accept a loan based on the 
pledge of his savings accounts when he knew that he required the 
loan in addition to his own funds; that he had no ‘reason to 
deceive the Commission; that he may have erred due to inexperience; 
that Gartmann'’s testimony was inherently less trustworthy than 
Miller’s since Gartmanm would not have as keen a recollection of 
their meeting as would Miller; and that the failure of the bank 
to set out the terms of the proposed loan in the letter intended 
for the Comission was based on the bank's interest in protecting 
its own competitive situation (R. 1064-1077). 

In its aforementioned June 25, 1965 Decision (R. 1134-1164) , 
the Board, after carefully considering the evidence and Miller's 
contentions, affirmed the Initial Decision. The Board noted that 


resolution of the misrepresentation issue turned on whether Miller 


knew, prior to July 1962, that his savings accounts were to be 


used as security for the loans offered by the bank. "While Miller's 


actual knowledge of this fact cannot be determined with absolute 


aD se 
certainty, the record evidence clearly supports the conclusion 
that Miller was aware, from the time the loan was negotiated on 
November 19, 1958, that his savings account was to be used as 
collateral for the loan” (R. 1139). The Board further noted 


that while in many respects the testimony of Gartmann and Miller 


was in conflict, certain uncontested facts supported Gartmann's 


version of the November 1958 meeting (R. 1140): 


" | . . Gartmann knew Miller prior to the meeting; 
Miller opened the subject account in the same month 
that the meeting took place; Miller took his bank 
books with him to the meeting; except as to the 
time that he gave Miller the public letter, 
Gartmann's recollection of the incident is clear, 
vivid, and internally consistent; the terms of the 
private letter imply a previous agreement by the 
parties; the private letter was sent in accordance 
with the events as described by Gartmann; and 
Gartmann is a completely clisinterested witness, 
and no allegation of bias or prejudice against 
Miller was alleged or shown. All of these facts 
are consistent with Gartmann's version of the 
meeting.” 


The Board also observed that Miller would have had suf- 
ficient reason to arrange the loan as he did because the appearance 
of financial qualification was necessary for him to receive a grant. 
Furthermore, noted the Board, Miller's voluntary admission of the 
existence of the private letter occurred only after he was informed 
that counsel for the competing applicant had knowledge of the 
matter. The Board also noted certain internal inconsistencies 
in Miller's testimony. It concluded that the record evidence 


did not support Miller's contention that he was unaware of the 
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security arrangements, and, accordingly, since Miller "did not 
sustain his burden of proof under the misrepresentation issues", 
it resolved these issues against Miller (R. 1141). 

Miller petitioned the Review Board to reconsider its 
decision and reopen the record. Ina Memorandum Opinion and 
Order issued November 23, 1965, the Board denied the requested 
relief (R. 1207-1211). It refused to accept certain newly offered 
evidence as to the availability of funds from other sources and 
as to Miller’s good character, citing Commission practice per- 
mitting the record to be reopened only when evidence is newly 
discovered or some compelling circumstance warrants this unusual 
action. In any event, the Board observed, the new evidence would 


not be of decisional significance since "Even if it were established 


that Miller’s deceptions were unnecessary or served no purpose, 


this would not, in itself, alter our decision,” citing Federal 
Commmications Commission v. WOKO, Inc., 329 U.S. 223 (1946) 
(R. 1209-1210). The Board indicated that there was abundant 
evidence, aside from the question of motive, to show the wrong- 
doing. 

Finally, to make its position entirely clear, the 
Board made affirmative findings that Miller had misrepresented 
his financial qualifications and noted that it had not acted 
unfairly in placing the burden of proof on Miller since he was 


uniquely in possession of the facts and the misrepresentation 


pies ba ae 

issue was to turn on what Miller knew, citing Elyria-Lorain Broad- 
casting Co., 6 Pike & Fischer, R.R. 24 191 (1965) (R. 1212). 
Accordingly, Miller's petition for reconsideration was idenied. 

Miller applied to the Commission for review. | The Com- 
mission denied this request in a Memorandum Opinion and Order 
released June 23, 1966 (R. 1266-1270). The Notice of Appeal 
here was filed on July 22, 1966, and included an affidavit of 
Gartmann in which he asserted that his prior testimony |might 
have been somewhat incorrect (R. ¥291-1292). Miller requested 


the Commission to seek a remanl of this case so that it might 


consider the Gartmann affidavit (R. 1277-1279). That petition 


| 
was denied on September 22, 1966 (S F.C.C. 2d 15), the |Commission 


concluding that the proffered affidavit was inexcusably late and 
had in any event no substantial bearing on the decision. The 
statutory period for seeking review of this action expired on 


October 22, 1966 with no appeal having been filed. 
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SUMMARY OF ARGUMENT 


Sa 


The Review Board's conclusion that the applicant, Saul 
M. Miller, had misrepresented his finances before the Commission 
was based on a careful review of the facts of record and a detailed 
weighing of the conflicting testimony. Its decision was supported 
by substantial evidence of record, and should be affirmed. 
Universal Camera Corp. V- Labor Bd., 340 U.S. 474 (1951); Charles 
Pp. B. Pinson, Inc. v. Federal Communications Commission, 116 U.S. 
App. D.C. 106, 321 F.2d 372 (1963). 

The denial of Miller's application on the ground of 
misrepresentation was well within the Commission's discretion. 
Federal Communications Commission v. WOKO, Inc., 329 U.S. 223 
(2946); Lorain Journal Company _v- Federal Communications Commission, 
122 U.S. App. D.C. 127, 351 F.2d 824 (1965), cert. denied 383 U.S. 


967, rehearing denied __ U.S. __> 86 S. Ct. 1455; E. G. Robinson v. 


i  ——_ ee 


2 


Federal Commmications Commission, 118 U.S. App. D.c. 144, 334 F.2d 


534 (1964), cert. denied 379 U.S. 843. 


As the applicant for a Commission license, the burden 


was properly placed on Miller to demonstrate that a grant of his 
application would be in the public interest. 47 U.S.C. Sections 
309(a) and (e). 


a aes 
ARGUMENT 


THE BOARD'S CONCLUSION THAT MILLER'S APPLICATION 
SHOULD BE DENIED WAS SUPPORTEI BY SUBSTANTIAL EVIDENCE 
OF RECORD AND WAS WELL WITHIN THE COMMISSION'S DISCRETION. 


| 
The only substantial question presented by this) appeal is 


whether the Commission's Review Board committed error in denying 
appellant's application for a new broadcast facility in Kutztown, 
Pennsylvania, based upon its finding that appellant had| misrepre- 
sented his finances to the Commissionand had filed false affidavits 
in support of his application. We submit that the Board's action 
was supported by substantial evidence and was well within the 


ambit of Commission discretion. 


A. The Review Board's Conclusion, Adverse To Miller, 


Was Supported By Substantial Evidence. 


As we have detailed in our counterstatement, supra, 


| 
questions arose in this case as to the applicant's knowledge that 
| 


his savings accounts, on which he relied in part to establish his 
financial qualifications, had been pledged as Seeamety licen a bank 
loan, on which he also relied. Briefly restating the salient facts 
adduced at the hearing in this regard, we note that the bank's 
letter of commitment, which Miller filed with the Commission as 
evidence of his financial qualification, made no mention of the 


terms of the loan. Gartmann, the bank official with whom Miller 
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u/ 
had negotiated the loan, testified that he and Miller had discus- 
sea the question and had agreed that Miller*s savings accounts 
would be used as security. Miller denied this. Later, however, 


Miller admitted receipt of a “private” letter from Gartmann in 


mediately after their meeting in which the terms of the loan were 


specifically delineated. Significantly, this admission took place 
only after Miller became aware that Gartmann had unintentionally 
revealed to counsel for a competing applicant that such a letter 
existed. At this point, Miller had already filed a sworn affidavit 
with the Commission in which he stated that the question of col- 
lateral had not been discussed by him with any member of the bank. 


ppeal ein was an affidavit 
after the Commission's final 


terms, ts from Gartmann’s previous 

testimony.” Saul M. Miller, No 

appeal was taken from this action, 

expired on October 22, 1966. In hi 

Miller now contends that the record should 

receive further testimony of Gartmann. We submit that this argu- 

ment, based on post-appeal matters outside this record, is not 
It was neither encompassed within 
luded in the stipulation of issues 

agreed to by the parties. Had Miller wished to obtain review 

of the Commission's action he should have appealed within the 

statutory period. 


2 U6 
The examiner concluded, upon a careful review! 


conflicting testimony and all the facts of record, that! 


had misrepresented his financial resources. After briefs and 


oral argument, the Review Board unanimously affirmed this conclu- 
sion in a decision which carefully sifted and analyzed the facts 

of the case. Upon reconsideration, the Board again directed 
itself to the facts and to the contentions of Miller, and explained 
why it remained unpersuaded that Miller was innocently misled and 
intended no deception or misrepresentation (R. 1210): 


"In both his Reading and amended Kutztown applications, 
in order to establish his financial qualifications, 
Miller represented that he had available funds in 

the form of a bank loan and cash in a savings! account. 
Miller filed bank letters of commitment in conjunction 
with both applications, neither of which mentioned 

the security for the loan. As a matter of fact, the 
savings account which Miller represented was available 
for financing his proposals was to be the eas 

for the loan. In two affidavits filed in response 

to petitions to enlarge issues, Miller indicated 

that he was unaware that his savings account was to 

be used as security for the loan at the time he 
represented that both were available. However, 

the bank official who negotiated the loan with 

Miller testified, among other things, that when the 
original loan agreement was made, Miller first 
suggested the use of his savings account as cplla- 
teral, that the use of the savings account was 
agreed upon, and that he mailed Miller a letter 
embodying the terms of the loan arrangement. After 
its existence was discovered by opposing counsel, 
Miller admitted receiving this letter. Based! on 
the foregoing and other evidence, the Board con- 
cluded “that Miller was aware of the terms of! the 
loan from its inception." 


Based upon the foregoing, we believe it is clear that 


S60 


appellant oe every opportunity to persuade the fact finder of his 
5 


innocence. _ The Review Board's conclusion, adverse to appellant, 
is manifestly supported by substantial evidence in the record as a 
whole. Universal ‘Camera Corp. v. NLRB, 340 U.S. 474 (1951); Federal 
Communications Commission v. Allentown Broadcasting Corp., 349 U.S. 
258 (1955); Charles P. B. Pinson, Inc. v. Federal Communications 
Commission, 116 U.S. App. D.C. 106, 321 F.2d 372 (1963). 

B. The Commission Acted Well Within Its Discretion. 

The Board's action denying the Miller application based on 
its finding that Miller had misrepresented his finances in an appli- 
cation before the Commission was well within its discretion. 

Section 309(a) of the Commmications Act of 1934, as amended , 
47 U.S.C. Section 309(a), provides that only applications which are 
in the public interest may be granted. And it is beyond doubt that 
misrepresentations may be grounds for disqualification, however 
slight the deception, and for whatever purpose. Federal Commini- 
cations Commission v. WOKO, Inc., 329 U.S. 223 (1946); E. G. 
Robinson v. Federal Commmications Commission, 118 U.S. App. D.C. 
144, 334 F.2d 534 (1964), cert. denied 379 U.S. 843. 

37 Miller argues (Br. 22-24) that the Board failed to consider 
all the evidence on the question of motive. But the Board 
explicitly noted (R. 1209-1210) that motive would be important 
only to show the likelihood that misrepresentation had or had 


not occurred, whereas there was ample other evidence in the 
record to demonstrate the fact of deliberate deception. 


Ps Wy ee 
This Court has recently emphasized that licensees must | 


scrupulous in providing the Commission with accurate and complete 
| 


information. rain rnal Company v. Federal Communications 
Commission, 122 U.S. App. D.C. 127, 133, 351 F.2d g24, 830 (1965), 
cert. denied 383 U.S. 967, rehearing denied __ U.S. eal 86 S. 
Ct. 1455. 
In cases involving determination of a state of! 
within fairly broad limits, the relative weight to be given 
all the relevant factors presented mist lie within the sound 
discretion of the eer ees, Al-Or Broadcasting Co.'v. 
Federal Communications Commission, Case No. 19,221, decided by 
Judgment dated November 9, 1965, Kidd v. Federal Communications 
Commission, 112 U.S. App. D.C. 288, 302 F.2d 873 (as62) . 
C. The Burden Of Proof Was Properly Placed On’ Appellant. 
Miller argues (Br. 34-38) that the burden of proof was 


improperly placed upon him. As a threshold matter, we note that 


| 
appellant raised the question of burden of proof for the first time 


in his petition for reconsideration of the Review Board's decision. 
Accordingly, having failed to raise the objection in a) timely fashion, 
appellant should be held to have waived his right to argue the point 


i 
6/7 And see Labor Board v. Walton Mfz. Co., 369 U.S. YOu (1962), 
in which the Supreme Court was at pains to emphasize the deference 


which is due to the finding of an impartial examiner. | 
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here. acoa Radio Corp. v. Federal Communications Commission, __ 
U.S. App. D.C. __, 358 F.2d 849 (1966). 

In addition to this procedural deficiency, there is no 
substance to appellant's argument on its merits. Section 309 (e) 
of the Commmications Act of 1934, as amended, 47 U.S.C. Section 
309(e), specifies that both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the 
applicant unles¢ the Commission otherwise specifies. No such other 
specification was made here. Nor was the placement of this burden 
on Miller either unfair or illogical. As an applicant, it was 
incumbent on Miller to show that his proposal would be in the 
public interest. Section 309(a) of the Commmications Act of 1934, 
as amended, 47 U.S.C. Section 309(a); cf. Charles P. B. Pinson, Inc. 
v. Federal Commmications Commission, 116 U.S. App. D.C. 106, 321 F.2d 
372 (1963). Miller was in unique possession of the facts in issue 
and had peculiar knowledge of all the circumstances under review. 
Elyria-Lorain Broadcasting Co., 30 F.R. 12639, 6 Pike & Fischer, 
R.R. 2d 191 (1965). 


~ Finally, Miller argues (Br. p. 35) that "the Board did not 


affirmatively conclude that Miller misrepresented his financial 
qualifications and did not affirmatively conclude that Miller does 
not possess the requisite character qualifications to be a broad- 
cast station licensee. The decision was limited to concluding 
that Miller did not sustain his burden of proving that he did not 


intentionally deceive the Commission.” This argument is patently 
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in error. In its opinion denying reconsideration, the! Review Board 
| 


flatly stated". . . Miller misrepresented his financial quali- 


fications and filed false affidavits and for these reasons it is 


affirmatively concluded that Miller does not possess the requisite 


character qualifications to be a licensee" (R. 1210). 


CONCLUSION | 
For the reasons set forth above, we respectfully request 

that the Commission's actions in this case be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel , 


JOHN H. CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 
Counsel , 


WILLIAM L. FISHMAN, 
Counsel. 
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Intervenor 


PETITION FOR REHEARING 

saul M. Miller, by his attorney, pursuant to 
Rule 26 of this Court, respectfully petitions for re- 
ue 

In support whereof, the following is respectfully 
submitted. 

The guestions Before The court . 
The questions, 2s presented by the priefs, were 


as follows: 


i 


1/ The Court's judgment was entered without opinion on 
January 24, 1967. 


was the burden of proof of misrepresentation 
unlawfully placed upon the appellant? 


Did the Review Board of the Commission give 
substantial and prejudicial weight to grossly 
inaccurate findings of fact and also to in- 
material findings of fact? 


Was the decision supported by substantial 
evidence? : 


——— 


2/ prior to the briefing, the parties stipulated that the 
following questions were presented by this appeal: 


a In passing upon appellant's character qualifi- 


cations, aid the Commission fail to consider 
‘that there was no reason for appellant, who 
needed additional funds, to knowingly agree 
to a loan arrangement which would not produce 
the additional funds? ; 


2. In passing upon appellant's character qualifi- 

cations did the commission fail to consider the 
_ fact that there was no reason for appellant to 
attempt to deceive the Commission concerning 


his financing plans? 


3., Did the Commission impose an unreasonable or 
impossible burden of proof upon appellant in 
-. yequiring appellant to affirmatively prove 
that he did not intend to misrepresent his 
financing plans? 


4. Was the Commission correct in coneluding that 
* appellant does not possess the requisite 
character qualifications to be a licensee? 


The Court's Judgment 
The Court's judgment was as follows: 
JUDGMENT. 


This appellant having sought review of certain 
orders of the Commission in proceedings which re- 
resulted in the denial of the appellant's appli- 
cation for a construction permit for a new standard 
broadeast station at Kutztown, Pennsylvania; the 
case having come on to be heard before |this court 
on January 16, 1967 at which time the respective 
parties appeared and were fully heard; and this 
court having considered the briefs of the parties 
and having examined the record of the proceedings 
including the various orders and rulings complained 
of; and being satisfied that the findings of the 
Review Board are not lacking in substantial support 
based upon evidence in the record as a whole, and 
that the matter of the weight to be attributed to 
such evidence was for the fact-finder; and this 
court being of the further view that the ultimate 
conclusions reached by the Commission's tribunals 
are not arbitrary and capricious; | 


| 
Now, upon consideration of the foregoing 


It is ORDERED AND ADJUDGED by this court that 
the action of the Commission is affirmed. 


Per Curiam 
| 


ARGUMENT 


I i 


The Burden of Proof 


bs | 
A basic procedural and due process of Law question 


presented by this appeal remains unanswered. 


Was the burden of proof, that he did not en- 


gage in misconduct, properly placed upon the appellant, 


or should it have been placed upon the party who made 
the charges? 

During the course of the hearing, the mutually 
exclusive applicant, now the intervenor, charged that 
the appellant had misrepresented his financial qualifica- 
tions in an earlier application for a new station at 
Reading, Pennsylvania, as well as in the present applica- 
tion for a new station at Kutztown, Pennsylvania. (R. 
700-708.) Intervenor's petition to enlarge the issues 
was denied by the Review Board. (R.750-754.) Later, on 
the basis of additional information supplied by appellant, 
the Board, on its own motion, added issues to determine if 
appellant had misrepresented his financial qualifications, 
had filed false affidavits, and possessed the requisite 


character qualifications to be 2 broadcast station licensee. 


| 
3/ | 
(R.768-770.) Because the order was silent as to the 
burden of proof, the burden was upon the appellant under 
| 
Section 308 (e) of the Communications Act of 1934, as 


/ | 


amended, 47 U.S.C. § 309 (e) 
Because the burden of proof was upon appellant, 

he was required to affirmatively prove a Seaetiees i.e., 

that he did not misrepresent his financial qualifications. 
Appellant's application was denied because he aid 


not affirmatively prove that he had not misrepresented his 
i 


3/ The added issues were: 


a. To determine whether Saul M. Miller misrepresen- 
ted his financial qualifications to the Commiss- 
ion in the prosecution of application BP-13844 
or application BP-12660. ies 


To determine whether Saul M. Miller,' in the pros- 
ecution of his application BP-13844,;| filed false 
affidavits with the Commission. 


To determine, if either of the foregoing issues 
should be resolved in the affirmative, whether 
Saul M. Miller has the requisite character quali- 
fications to be a licensee of the Commission. 

(R. 768-770.) 


4/ Section 309 (e) of the Act provides, in pertinent part, 
as follows: | 
The burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the 
applicant, except that with respect to any issue 
presented by a petition to deny or a petition to en- 
large the issues, such burdens shall be| as determined 
by the Commission. 


financial qualifications. Most significantly, the Board 


@id not affirmatively include that Miller had misrepre- 
sented his financial qualification. In fact, the Board 
concluded, in paragraph 18 of its final decision (Joint 
Appendix 53), that appellant's actual knowledge of the 
content and significance of the bank letter “cannot be 
determined with absolute certainty." (Emphasis supplied.) 

In enacting Section 309 (e), Congress most cer- 
tainly was aware of the due process of law clause of the 
Fifth Amendment to the Constitution. Fair play is the 
essence of due process. Galvan v. Press, 347 U.S. 522,, 
74 $.Ct. 737, 96 L-Ed. 863. 

A charge of misconduct in an administrative 
proceeding is similar to a criminal charge. In criminal 
cases, the burden of proof always is upon the prosecution. 
The accused always is presumed innocent until proven guilty 
beyond a shadow of a doubt. In civil actions, the burden 
of proof is upon the party bringing the action. 

The burden of proceeding with the introduction of 


the evidence and the burden of proof have been of much 


concern to the Federal Communications Commission in 
| 


the last year or so. In D & E Broadcasting Co., 5 Pike 
& Fischer Radio Regulation 2d 475 (1965), the’ Commission 
: | 
recognized the practical problem of trying to prove a 
negative, i.e., that the party charged did not engage in 


misconduct, stating "Where such a charge [of serious mis- 


conduct] is raised in a petition to enlarge issues, we 
| 


feel that it is more in accord with the concepts of fair- 


ness to require the party making the charge to prove its 


truth." (Emphasis supplied.) | The Commission then set 


forth the following policy to be followed in such cases: 


| 

"(a) Generally speaking, when hearing issues | 
involving serious misconduct are designated as 
the result of a petition to deny or a petition 
to enlarge issues, the burden of proceeding with 
the evidence and the burden of proof will be 
placed upon the party making the charges. We 
recognize that there may be cases in which 
departure from this general practice may be 
justified. In such cases, the Commission will 
explain the reasons for placing the burden upon 


the applicant in the order of designation 4 


| 
"1/ In revocation cases, of course, the Com- 
mission always bears the burden of pro- 
ceeding and the burden of proof, Section 
312(a) of the Communications Act." 


a: a 


A few weeks later, in Blyria-Lorain Broadcasting 
Company, 6 Pike & Fischer R.R. 2a 191 (1965)., the Com- 
mission stated that the general policy set forth inDé&E 
would not be applied where the facts relating to the issues 
of misconduct are peculiarly within the knowledge of the 
applicant. Washington Broadcasting Co., 7 Pike & Fischer 
R.R. 2a 601 (1966), released May 31, 1966, followed Elyria- 
Lorain and placed the burden of proof upon the applicant 


because the facts were peculiarly within his knowledge. 


_ Lamar Life Insurance Co., 8 Pike & Fischer R.R. 2d 839, 
released September 27, 1966, stated, in pertinent part, 
as follows: 


"7. The mere fact that the issues relate to 
the applicant's activities is no reason for im- 
posing the burden of proof on the applicant. In 
all hearings of this nature, the issues neces- 
sarily relate to the applicant's activities, and 
if that were to furnish grounds for imposing the 
burden of proof upon applicant the policy of the 
D & E case would be destroyed. Indeed, in that 
case the issues related wholly to the applicant's 
activities and the very statement of the policy 
itself makes clear that it applies to issues in- 
volving the alleged misconduct. of applicants." 


Section 7 (c) of the Administrative Procedure Act, 


5 usc § 1006(c), provides, in part, as. follows: 


“Except as statutes otherwise provide, the 
proponent of a rule or order shall have the 
burden of proof..." 


By filing its petition to enlarge issues, which was 


granted in part by the Commission when it enlarged the 

issues, the intervenor became the so oheninos an order, 

one denying the instant application because of misconduct 

by appellant. 
The question of the burden of proof was discussed 

in pages 34 through 38 of appellant's brief. ‘the Com- 

mission's answer was (1) that the question of the burden of 

proof was not timely raised by appellant; (2) ithat the 

burden of proof properly was placed upon appellant; citing 

Charles P.B, Pinson, Inc. v. Federal Communications Commission, 

116 U.S.App. D.C. 106, 321 F. 24 372 (1963), ana Elyria- 

Lorain’ Broadcasting Co., 6 Pike & Fischer R.R. 191 (1965); 

and (3) that the Board, in an order denying a petition for 

reconsideration, had affirmatively concluded that appellant 

had "...misrepresented his financial qualifications and 

filed false affidavits and for these reasons it is affirma- 


tively concluded that Miller does not possess the requisite 


character qualifications to be a licensee. (R. 1210.)" 
Appellant demonstrated, in his reply brief, pages 10 
through 13, ‘that the Commission's arguments were not well 
founded . 

As noted above, the judgment contains no reference 
to the burden of proof question. It is impossible to. 
ascertain if the Court agreed with any or all of the Com- 
mission's arguments or merely concluded that no material 
question was presented. 

As noted above, the question of the burden of . 
proof has been of much concern to the Commission in the 
last year or so. It is respectfully submitted that the 


question is most substantial in this proceeding. 


The question of the burden of proof is now before 


the Commission for decision in a number of unrelated pro- 
ceedings. ' A ruling by this Court not only may right a 
grievous injustice in this case but also will provide 
guidance to the Commission and to other parties, both now 
and in the future. 


The Court is respectfully requested to reconsider 


oe in ee 


the question of the burden of proof. Appellant is 


ready and able to brief the question more fully should 


the Court so desire. | 
| 


It 


| 
The Commission's Findings And Conclusions 
___Were Arbitrary And Capricious | 


As noted above, the Court stated as follows in 
its judgment: 


"...and being satisfied that the findings 
of the Review Board are not lacking in/|sub- 
stantial support based upon evidence in the 
record as a whole, and that the matter of 
the weight to be attributed to such evidence 
was for the fact-finder; and this court 
being of the further view that the ultimate 
conclusions reached by the Commission's tri- 
bunals are not arbitrary and capricious;" 

| 


Appellant respectfully submits that the most 
crucial of the findings of fact were arbitrary and cap- 


ricious and so tainted the entire decision as to make the 
| 

ultimate conclusions arbitrary and capricious. 

| 


From the very beginning, appellant has| argued 


that the key to this case is in the answer to the following 


question: 


ae EDS ce 


When appellant was seeking additional 
funds to supplement his savings, would he 
have knowingly agreed to a loan arrange- 
ment which would not provide additional 
funds? 


fhe Review Board attempted to answer this 
question by the following findings: 


22. Miller argues that there would be 
no reason to pledge $10,000 cash so as to 
borrow $10,000 from a bank. Miller's 
motives need not be ascertained in order 
to determine whether his conduct is dis- 
qualifying. However, Miller's applica- 
tion, without the loan, indicates a cash 
requirement of $19,662, and $16,570 in | 
available cash. Therefore, if Miller 
desired to show greater financial re- 
sources than he actually had available, 

a motive for this conduct would exist .3/ 


3/ Miller testified that he could have made 
' other arrangements for financing his pro- 
posal, but this testimony was not corro- — 
porated, and there is no.indication in 
_ the record of the details or difficulties 
' gnvolved in such "other arrangements." 


(J.A.55-) 
Appellant proved in his brief that the Board's all im- 


portant and controlling findings were so grossly in error 


’ 


=, 13. = 


5/ 


as to be arbitrary and capricious. 


The Board's figures were incorrect. 
simple fact is that the Board overlooked the 
fact that Miller had other quick ‘assets in 
addition to the cash consisting of life in- 
surance with a cash surrender value of 
$4,774/43. Thus, Miller had $1,682.43] more 
available ya required even without the 
bank loan.22 

But that is not all! In footnote 3, which 
is quoted above, the Board said that Miller's 
testimony that he could have made other finan- 
cial arrangements was unccorroborated. That 
statement was clearly erroneous because the 
record already contained ample corroboration 
if such was necessary. Immediately following 
the hearing on July 16, 1962, where the ques- 
tion of security first was raised, Miller 
promptly arranged for his brother-in-law to 
provide the additional financing by providing 
security for the bank loan. (Tr. 1232-1234) < 


In addition, the matter of corroboration 
was raised for the first time in the Board's 
final decision. A petition to reopen the 
record to permit Millex to present corrobo- 
rating testimony (R. 1165--1183) was denied as 
untimely. (R. 1207-1211). If the Board 


15/ Official notice was taken of Miller's 
Reading application.. (R.1313-1316). That 
application contained two balance sheets, 
one of October 31, 1958, and the second of 
April 24, 1959, Copies of these two balance 
sheets are submitted as Appendix A); to this 
brief, 


(Appellant's Brief P.23.) 


57 Perhaps the words "arbitrary and capricious" should have 


been used in appellant's briefs. They were not used be- 
cause appellant believed that it would be apparent that 
such was the case. 


believed corroboration was essential, it was 
error to refuse to afford Miller the oppor- 
tunity to present such evidence. 


The Commission made no attempt in its brief to show 


that appellant's arguments, facts and figures were in- 
correct. ‘This was an admission by the Commission that 


appellant was correct. 


At the oral argument, counsel for the Commission 
attempted to show, by reference to appellant's balance 
sheets of October 31, 1958 and April 24, 1959, submitted 
as Appendices A-1 and A-2 of appellant's brief, that 
appellant did not have sufficient funds available and 
therefore @id have a motive for knowingly attempting to 
deceive the Commission. He argues that .the latter bal- 
ance sheet showed a decrease in appellant's cash and a 
@ecrease in cash surrender value of appellant's life in- 
surance, and stated, in effect, that appellant might even 


have spent the money on the ponies. 


That argument was so fallacious that it further 


supports appellant’s contentions that the crucial findings 


were arbitrary and capricious. 
Anyone with experience of reading balance sheets 
will immediately note that appellant's net worth had in- 
creased from $21,994.43 to $22,519.43 in less than six 
months. The latter balance sheet shows that $1,093.49 
had been spent on the application before the Commission, 
that land had been purchased for $2,475.00, and that 
$672.33 had been deposited towards the purchase of equip- 
acon The effect of those expenditures was to reduce the 


cash required to construct the station by $4,240.82. Thus, 


by April 24, 1959, the cash requirements had been reduced 


to $15,421.18 and appellant had $16,315.18 available in 


cash. | 


| 
At the oral argument, counsel for the Commission 

| 

did not discuss the fact that there was corroboration for 
appellant's testimony that he could have made other finan- 


cial arrangements. 


| 
6/ Each of these statements is supported by the record 


It is respectfully submitted that even one 
arbitrary and capricious finding or consideration may . 
so contaminate an entire decision as to make the ultimate 

7/ 
conclusions arbitrary and capricious. 

It is crystal clear from the final decision that 
the Review Board was misled to its ultimate conclusion by 


the grossly erroneous analysis of appellant's cash require- 


ments and possible methods of financing. It is respectfully 


submitted that the crucial findings and the ultimate con- 


clusions of the final decision were arbitrary and capricious. 
he Court is respectfully requested to review once 
again the arguments in the briefs and to reconsider its 
conclusion that the findings and ultimate conclusions were 
not arbitrary and capricious. 
CONCLUSION 
The instant appeal presents a most substantial 


question concerning the burden of proof in administrative 


1/ It has been said that even a little pregnancy is 
serious. So also is even a little cancer. 


proceedings. The most recent’ decision fully supports 
appellant's contention that the burden of proof should 


not have been placed upon him. Ritz v. Civil’ Aeronautics 
| 


Board, U.S. App. D.C. ° F. 2a Case 


No. 20,125, decided February 3, 1967. ‘The facts con- 


clusively prove that crucial findings of the final decision 


were so erroneous as to be arbitrary and capricious. Under 


such circumstances, the ultimate conclusions based upon such. 


findings also were arbitrary and capricious. | 


Wherefore, the premises considered, this Court is 
| 


respectfully requested to reconsider its judgment affirming 
the action of the Federal Communications Commission denying 
the application of Saul M. Miller for a new broadcast station 
at Kutztown, Pennsylvania. 
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